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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

                                                          

Brody Chemical Company, 
Inc.,

Opposer,

vs.

Goldthorpe, Tammy L. aka 
Tammy Price,

Applicant. 

)
)
)
)
)
)
)
)
)
)
)

Deposition of:

BUZZ BUTLER 

Opposition No. 
91/204,070 

                                                          

May 20, 2013 * 9:00 a.m. 

Location:  CitiCourt 
236 South 300 East

Salt Lake City, Utah

Reporter:  Ashley Money, RPR 
Notary Public in and for the State of Utah
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 A P P E A R A N C E S

FOR THE OPPOSER:

David G. Bray 
DICKINSON WRIGHT/MARISCAL WEEKS   
Attorneys at Law
2901 North Central Avenue 
Suite 200
Phoenix, Arizona 85012-2705
Tel:  (602) 285-5000
Fax:  (602) 285-5100
email:  David.bray@mwmf.com 

FOR THE APPLICANT:

Nathan S. Winesett 
AVERY, WHIGHAM & WINESETT 
Attorneys at Law
P.O. Box 3277 
Duluth, Minnesota 55803-3277 
Tel:  (218) 269-6803
Fax:  (218) 525-2708 
email:  Nwinesett@awwlegal.com 
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   P R O C E E D I N G S

  BUZZ BUTLER,

called as a witness, being first duly sworn, 

was examined and testified as follows:

EXAMINATION

BY MR. WINESETT:

Q. Morning, Mr. Butler. 

A. Good morning. 

Q. I'm Nathan Winesett.  I represent the 

applicant, Tammy Goldthorpe.  I'll be deposing you 

today.  David Bray, to your left, represents the 

opposer, Brody Chemical.

And you're not represented today; is that 

correct?  

A. That's correct. 

Q. You realize you're under oath? 

A. I do. 

Q. I'm going to ask you a question, and the 

court reporter will transcribe it; so only one person 

can talk at a time.  And use verbal responses, of 

course, so she can record it.  If you don't 

understand anything I say, just ask me to repeat it, 

and I'll be glad to do so.  
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Are you ready to begin?  

A. I am. 

Q. Can you please state your name and address 

for the record? 

A. Yeah.  My real name is Gregory Vaughn 

Butler.  Address is 8116 Alamosa Circle, Bozeman, 

Montana, 59718. 

Q. And what is your educational background? 

A. Two years of college, no degree. 

Q. Okay.  Can you please tell me how you 

prepared for this deposition? 

A. I read roughly through the -- you know, 

the different paperwork as far as the -- yeah, they 

call them things that are going to be presented as 

far as the documentations and things to review and 

just a basic question line that you sent, kind of a 

format of what was going to be asked so I was 

comfortable. 

Q. Okay.  And what is your current 

occupation? 

A. Actually, self-owned, owner of a company 

called Advanced Technology Products. 

Q. What do you do there? 

A. I'm the owner.  We sell -- we actually are 

distributors for different products, different 
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chemical lines. 

Q. What kind of -- any asphalt release agents 

or -- 

A. Yes.  We try to carry a full line of 

everything. 

Q. Are you no longer associated with Brody 

Chemical? 

A. Not an employment status.  You know, we 

still have a relationship where I actually did a pool 

seminar for one of their employees on Monday and 

Tuesday, but there's no financial gain for me to do 

that.  It's more as a -- you know, just went off on 

good terms.

Q. Did you say an employee seminar?  

A. No.  It's one of their employees.  One of 

their employees is a certified pool operator.  I'm an 

instructor for pool.  So a lot of Brody employees 

have quite a network of pool operators that need to 

be certified every five years for national 

certification, so I do that as a favor to them. 

Q. And how long was that? 

A. That was Monday and Tuesday of last week. 

Q. Did you talk with anybody from Brody 

Chemical regarding your deposition today? 

A. No, not at all. 
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Q. So currently you're no longer employed at 

Brody Chemical? 

A. Right. 

Q. When did you leave? 

A. March 10th of this year. 

Q. Why did you leave? 

A. A lot of different meeting and 

circumstances.  Bottom line is I have ten years left 

before I want to retire, and I just feel that, you 

know, like I told Jon when I left, "Buzz needs Buzz 

in the next ten years more than Brody needs Buzz."  

So I elected to go off on my own and start my own 

business and try to benefit my future.  

Q. Okay.  Did -- you testified on -- in 

January of this year for Brody Chemical; is that 

correct? 

A. Not for anybody.  I mean, I testified -- I 

tell it like it is.  I tell the truth.  I mean, I was 

employed by Brody at the time, but any questions that 

were asked of me by you or Counselor -- David, I 

would have answered the same way.  So I'm really not 

here representing anybody, and I wasn't at that time.  

I was just trying to tell the truths of the facts as 

I know them.

Q. Okay.  So you consider yourself a neutral 
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party? 

A. Yes, I do. 

Q. Okay.  Can you please describe your 

relationship with Tammy Goldthorpe, formerly known as 

Tammy Price? 

A. I still know her as Tammy Price.  

Goldthorpe is hard for me to remember.  But yes, she 

was an employee of ours.  I have a business 

relationship with all of my sales reps, strictly 

professional business; but Tammy was also a friend.  

All my reps, I have a lot of respect for them and 

become friends after working so many years with them.  

So Tammy was a friend, but also a good employee of 

ours. 

Q. All right.  Do you have any incentives or 

deals with either party at this point? 

A. No.  I do not. 

Q. When did you learn that you would be 

testifying for Brody Chemical in January? 

A. Kind of a last minute thing.  I was -- 

actually, the week before the deposition, I got an 

e-mail from David Bray and -- asking me to come in 

and do a -- you know, a -- what I knew about this 

case.

In fact, I hadn't heard anything from 
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anybody until the day before when I was at a 

seminar -- an industrial seminar to come out at a 

certain time.  So I -- kind of just an e-mail thing.  

I never talked -- Jon never talked to me about it.  

Nobody ever talked to me about it. 

Q. Did you not speak with David Bray 

before -- at any time before your deposition?  

A. Just before the deposition.  We just sat 

in a general conversation. 

MR. BRAY:  We're going to take the 

position that while you were employed as a manager of 

Brody Chemical, there was an attorney/client 

privilege with regard to our discussions regarding 

the last deposition.  I don't know if Nathan takes 

issue with that, but that's the position we're 

asserting. 

MR. WINESETT:  And that privilege is 

asserted as to content?  

MR. BRAY:  Yes. 

MR. WINESETT:  Okay.  So he -- 

MR. BRAY:  The fact of the meeting I don't 

care about or how long we met or that sort of thing. 

MR. WINESETT:  Okay.  

Q. (BY MR. WINESETT)  How did you prepare for 

that testimony?  
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A. I didn't.  I just showed up and answered 

the questions that were asked.  I didn't do any 

preparation at all. 

Q. And looking through my questions, I want 

to make sure I respect any privileges asserted.  

Okay.  Were you asked very narrow, 

specific questions in that testimony as to the 

employment status of Tammy Goldthorpe?  

A. I don't know what you mean by "narrow."  I 

was -- answered the questions I was asked.  They were 

in a certain direction, I'm sure, that Counsel want 

to take them, but I just answered the ones that I was 

asked.  I don't know what you mean by "narrow." 

Q. Were you sent a transcript of your 

deposition and given an opportunity to review it and 

make corrections to your testimony? 

A. I was. 

Q. You testified that you were the national 

sales manager for Brody.  Is that true? 

A. That's true. 

Q. Starting when? 

A. Off and on, I was the national sales 

manager for the first five years of the company's 

existence in '91 through '96 or '97, and then I came 

back in 2006 and was a national manager up until I 
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terminated my employment on March 10th of this year.  

Would have been January of 2006 when I came back.  

Q. Who was national sales manager before you 

in -- in the years preceding 2006? 

A. That would have been Matt Forsgren. 

Q. Where were you during that time?  

A. I was actually manager over the northern 

division up in Montana, so I oversaw about four 

northwestern states and built business in Northern 

Territories and also did my own sales. 

Q. Okay.  

MR. WINESETT:  David, I'm referring to 

page 6, line 10 from Mr. Butler's testimony.

Q. (BY MR. WINESETT)  And you testified that 

you were a little bit more of just a national sales 

manager.  You were involved as far as payroll company 

profits, all the decisions made as far as how to pay 

who, what, where company wide, and that you usually 

set the payments regarding arrangements for Brody 

employees.  

Was -- were you referring to the period of 

time after 2006?  

A. Yeah.  Yeah.  When I came back as a 

national manager, I was -- that was my roles. 

Q. You did not have that role in 2003, 2004, 
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2005? 

A. No, thank goodness.  I was in heaven in 

Montana. 

Q. Who had that role in -- during those 

years? 

A. I don't know who split up what part of 

that between Jon and Matt because I wasn't involved 

in the management part of it down there in the office 

at that time.

A little bit more about what I stated, 

too, on that, I was in charge of really the payroll 

for salespeople.  I didn't have any involvement as 

far as internal, you know, salary people in the 

office and things like that.  It was all salespeople 

related to outside sales. 

So as far as the other thing, Jon was 

semiretired at the time, so I did get involved -- I 

get involved in the everyday payroll and pay 

structure.  As far as what went where with the 

company, that was still Jon; but I did help out in 

some other aspects with the internal affairs of the 

company.

But no, I have no idea how they split that 

role before I got back. 

Q. Do you know who was the national sales 
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manager in 2003, 2004, 2005?  

A. Yeah.  Matt Forsgren was. 

Q. What involvement did you have with Salt 

Lake City matters in 2004, 2005, 2006? 

A. Very little.  Very little.  I didn't do 

anything as far as those matters.  I have enough up 

north, and I tried to stay away from that. 

Q. Do you still generally have knowledge 

about Brody Chemical's relationship with 

Mrs. Goldthorpe or the Slippery Wizard product before 

2006? 

A. No, not a lot.  Vaguely I knew of her and 

I knew of the product from the sales meetings, what 

was brought in; but I was not part of when she first 

brought that in to Brody Chemical. 

Q. Okay.  

MR. WINESETT:  Mr. Bray, I'm referring to 

page 5 and 6, line 19, of Mr. Butler's testimony.  

Q. (BY MR. WINESETT)  You testified as to 

Mrs. Goldthorpe's override, stating, "When I first 

came back, she was paid a dollar a gallon as far as 

override on products sold on a product."

Question, "So that would be products also 

sold by the other sales representatives?"  

Answer, "Yes.  That was on that one 
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particular product because she was going to go out 

and help other people sell that product."  

Question, "And did she do that?"  

Answer, "Sometimes."  

What did you mean by "sometimes"?  

A. "Sometimes," I meant that Tammy worked 

really hard starting that program off for two years.  

And what I meant by "sometimes" is she would -- she 

was going out and still doing that, but not every 

day, every week, you know.  She was doing it when 

there was a need.  She pretty well laid all the 

groundwork is what I'm trying to say.

So she laid the groundwork and done most 

of the on-the-road work the first two years to the 

bigger customers and clients, so it wasn't near as 

demanding on her when I came back.  So she was doing 

that sometimes.  There were times she was just 

selling products for herself. 

Q. And she was doing all this 2004, 2005?  

A. As far as I know.  As far as I've been 

told, yes. 

Q. What was Mrs. Goldthorpe paid in 

connection with the Slippery Wizard sales?  

A. She was paid a dollar per gallon of the 

product sold.  Unless -- if she sold it, she didn't 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Buzz Butler * May 20, 2013

CITICOURT, LLC
801.532.3441

14

get that dollar because she got the straight 50 

commission on her own sales.  But all other sales 

pertaining to Slippery Wizard, she got that dollar a 

gallon. 

Q. No matter who sold it? 

A. No matter who sold it. 

Q. No matter where it was sold? 

A. No.  Company wide. 

Q. I want to ask you about the structure of 

Brody Chemical.  Are you familiar with that? 

A. Very much. 

Q. Who's the owner of the company? 

A. Jon Liddiard. 

Q. Who is under him? 

A. Brody Liddiard.  He's the CEO. 

Q. And then who's under him? 

A. Really nobody.  And after Brody, you have 

a series of managers in different areas.  You have 

Brandy Liddiard.  She's in the family trust.  So it'd 

probably be Brandy Liddiard would be under Brody. 

Q. Is she an area manager? 

A. Yes.  Denver. 

Q. But you were the national sales manager? 

A. Yeah.  I was the national sales manager. 

Q. Would that make you next -- did you manage 
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all the areas? 

A. I oversaw all the areas, but I didn't 

micromanage Brandy.  She's family and she does a 

great job, so I looked at Brandy as being more of an 

equal than actually me being over here or vice versa. 

Q. Who were the area managers and what was 

their area? 

A. Steven LaFoon is the area manager for 

Arizona.  Brandy was the manager, like I said, at 

Denver.  She also covered the eastern part of like 

Kansas, Nebraska, areas like that also, plant areas.  

That's about it.  That's about the area managers.  

Myself -- you know, myself as a national manager. 

Q. That was Montana? 

A. Well, I was a northern manager before I 

came back down as the national manager.  Matt, at 

that time, was the national manager, and I was the 

northern manager in Montana.  We just kind of 

combined the two when I came back down. 

Q. Was Tammy Goldthorpe an area manager? 

A. No. 

Q. Was she a national sales manager? 

A. No. 

Q. Was she a manager? 

A. I don't know what you'd classify her as.  
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I mean, she has an override.  She was a specialist on 

one product, but I didn't ever consider Tammy a 

manager.  I figured she was a specialist.  I never 

looked at her as a manager. 

Q. She didn't have any particular area of 

sales represented that she managed?  

A. No.  No.  She was on call to whoever 

needed her for that particular product.  

Q. It was all in connection with her product? 

A. Uh-huh (affirmative).

Q. And that's what her royalty was for? 

A. Yeah. 

Q. Were you involved in negotiating 

Mrs. Goldthorpe's royalty? 

A. No. 

MR. BRAY:  Objection, form.

MR. WINESETT:  Mr. Bray, I'm referring to 

page 7, line 1 of Mr. Butler's testimony.  

Q. (BY MR. WINESETT)  You testified that you 

were paid straight overrides on all products in the 

territory for about 12 years.  What do you mean by 

"straight overrides"?  

A. I made a percentage of total gross margin 

profits on an area, so it wasn't limited to one 

product.  It was limited to profits for region on all 
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sales.  

Q. All Brody Chemical products?  

A. Right. 

Q. Including Slippery Wizard? 

A. Yes. 

Q. And Slippery Wizard was sold by Brody 

Chemical? 

A. Yes. 

Q. Was Tammy Goldthorpe's royalty a straight 

override? 

MR. BRAY:  Objection, form. 

Q. (BY MR. WINESETT)  Was Tammy Goldthorpe's 

payment a straight override?  

A. Yes. 

Q. She was -- was she paid a percentage of 

total gross margin of profit?  

A. No. 

Q. How was she paid? 

A. Just a set amount, $1 per gallon, per 

volume. 

Q. And you still consider that a straight 

override?  

A. I've heard it called override and I've 

heard it called other things.  I called it an 

override.  I call it -- any time somebody gets a 
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royalty off of something, I -- or mine was a royalty 

or override, I just call them overrides or royalties.  

I don't really separate the two.  It's a word to me.  

An override to me is just a word. 

Q. Just a general term to refer to something 

that's not salary? 

A. Right, exactly. 

Q. Did Mrs. Goldthorpe ever claim to you that 

she wasn't the owner of the Slippery Wizard product? 

A. No, she never claimed she wasn't. 

Q. Okay.  I'm placing in front of you a 

document marked Exhibit 4 that was introduced as part 

of Brody Chemical's testimony.  Do you recognize this 

document?  

A. Only when it was sent to me by you guys to 

review it, but I hadn't seen it before that.  I was 

told about it by Tammy, but I never actually looked 

at it and seen it before.  

Q. Do you have an agreement like this? 

A. No, I don't. 

Q. So you weren't involved in the negotiation 

of this agreement? 

A. No, I was not.  Let me retract that.  This 

agreement in particular, no; but when they did the 

other agreement with the White Wizard, I was.  But 
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this particular agreement, no. 

Q. Do you have any knowledge regarding the 

negotiation or consummation of this agreement? 

A. I know they agreed verbally.  I heard 

them -- we'd all talked, and it was verbally agreed 

upon about her override.  And I knew that she -- this 

was kind of a confirmation, how I was told, on what 

she had already been receiving as far as her override 

on that particular product, on Slippery Wizard.  

And I think this was just more of a 

confirmation for Tammy at the time.  That was between 

her and Jon.  He kind of dealt with that.  But I did 

hear the negotiations and the conversations, but I 

wasn't, you know, part of this -- actually typing 

this up. 

Q. Did Tammy Goldthorpe receive the dollar 

per gallon before 2006?  

A. As I understood it.  I didn't see it, but 

I understood that she was from the time she brought 

it on. 

Q. In what year? 

A. I was told it was in 2004. 

Q. Are you aware of anyone else in the 

company that has an agreement like this? 

A. No, not like this. 
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Q. Is Mark Simmons an area manager? 

A. He was and he's not.  He was at the time.  

He was kind of brought on as kind of a split area 

manager.  He and Steven LaFoon.  Steven was more 

industrial.  Mark was more institution and had some 

products he brought on, so he was kind of overseeing 

the laundries and restaurant.  

He didn't grow it to Brody's satisfaction, 

so it was kind of -- he was kind of just taken out of 

management and put back into sales. 

Q. Does he have a royalty agreement with 

Brody Chemical?  

A. He does. 

MR. BRAY:  Objection, form.  

Q. (BY MR. WINESETT)  As national sales 

manager, are you aware of the agreements within the 

company?  

MR. BRAY:  Objection, form.  

Q. (BY MR. WINESETT)  You can still answer.  

A. Yes.

Q. Did Mark Simmons have a royalty agreement? 

A. Yes. 

MR. BRAY:  Objection, form.  

Q. (BY MR. WINESETT)  Was it titled a royalty 

agreement?  
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A. Yes.  

Q. What was this royalty agreement for? 

A. His formulations that he brought on to 

Brody Chemical for his laundries and wear wash, 

his -- I was -- actually found Mark Simmons and 

brought him on, so I did know his agreement very 

well. 

Q. So was this -- was this a license? 

A. It was a contract that his attorney 

presented to Brody Chemical for signature.  I'm not 

an attorney.  I don't know what's a license and 

what's a contract, so I don't know what the 

difference is.

I know there's a contract that he had 

signed that gives him a certain amount, $0.50 per 

gallon royalty or override, whatever you call it on 

his formulations. 

Q. Was he the only person that was paid per 

gallon for a product?  

A. Besides Tammy, yes, that I know of. 

Q. Does this -- does Mark Simmons own these 

products which he gets a royalty agreement for? 

MR. BRAY:  Objection, foundation. 

A. I don't know how that's worded.  I don't 

know what the agreement on his contract is.  He 
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did -- they were his knowledge that he brought to 

Brody.  I don't know how that's typed up or written 

up in the contract, though, who actually maintains 

ownership of them. 

Q. Does he control the nature and quality of 

those products? 

A. Yes, he does. 

Q. If Mark Simmons leaves, can he take those 

products with him? 

MR. BRAY:  Objection, foundation. 

A. I don't know.  I don't know how that's 

worded. 

Q. (BY MR. WINESETT)  Does Mark Simmons 

receive that royalty nationwide no matter who sells 

those products?  

MR. BRAY:  Objection, foundation. 

A. Yes. 

Q. (BY MR. WINESETT)  And how do you know 

this?  

A. Because we -- I know that he's paid based 

off volume of all those products.  They track it by 

his code.  That's established through that product 

with a CA in front of it for his particular code, and 

it's just run basically off of volume each month. 

Q. And is that similar to how Tammy's payment 
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is calculated?

A. I didn't calculate it, I didn't see it 

calculated; but I was under the assumption that 

that's how she was being paid, on volume.  

Absolutely. 

Q. Do managers at Brody Chemical generally 

pay for their own travel? 

A. No. 

Q. They're reimbursed in full? 

A. Right. 

Q. Was Tammy Goldthorpe reimbursed in full? 

A. Not that I know.  I don't know what her 

arrangement was.  I read something that said that she 

was responsible for half the -- her travel.  And I 

did know that as a fact because I was trying to help 

her train people -- do other things with other 

salesmen.  She was on the road to help pick up some 

of her expenditures so she could afford to go.

So I knew she was required to pick up some 

of the -- you know, at least half of her expenses. 

Q. Can you please read term three of the 

Exhibit 4 agreement in front of you? 

A. Yeah.  It says, "Brody agrees to split all 

airfare charges incurred by Tammy for travel to and 

from locations, two, and train, assist other sales 
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reps in regard to the Slippery Wizard products."  

Q. Does that seem unusual for an employee to 

pay for their own travel? 

MR. BRAY:  Objection, form, foundation. 

A. Not for employee -- not for a salesperson.  

A salesman, they're responsible for their own because 

they get a commission; but as a manager that's on a 

salary, that would be -- that would not be standard.  

Q. (BY MR. WINESETT)  Can you please read 

term number two in Exhibit 4?  

A. It says, "For each gallon of Slippery 

Wizard sold, not including her own sales, Tammy will 

receive an override of $1 per gallon." 

Q. According to that contract, is she 

required to train others to receive that dollar per 

gallon?  

A. No.  

Q. Does she get it as a matter of course? 

A. Yes. 

Q. Regardless of whether she trains -- 

A. It's a residual.  I mean, it's all 

front-loaded.  All the work comes upfront and the 

results usually come in the end because it's -- it's 

upfront, loaded with labor.  So you get the result 

from your investment. 
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(EXHIBIT 6 WAS MARKED.) 

Q. (BY MR. WINESETT)  I'm placing in front of 

you a document marked Exhibit 6.  Do you recognize 

this document?  

A. I recognize it as being a pay stub.  

Q. Is it a Brody Chemical pay stub? 

A. Yes. 

Q. Can you identify this document as a Brody 

Chemical pay stub to Tammy Price, aka Tammy 

Goldthorpe? 

A. Yes. 

Q. What is the date of this pay stub? 

A. 5/31/2006.  That's the pay period 

6/10/2005.  That's the pay period that it was paid 

out for.  

Q. So you said 2006.  Can you look again -- 

A. Oh, 2005.  Sorry.  2005.  

Q. Is this prior to the date of the agreement 

in Exhibit 4?  

A. Yes, it is.  

Q. What was Mrs. Goldthorpe's gross pay for 

this period? 

A. 392.65. 

Q. Can you please read out loud the 

deductions and amounts taken out of this payment? 
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A. Yeah.  Social Security was taken out, 

24.35; Medicare was minus 5.69; and the Utah State 

income tax was $1.65. 

Q. Can you please read out loud the 

adjustments and amounts added to this payment? 

A. Meals reimbursement was 179.30, mileage 

reimbursement was 912.80, and there's an "Other" 

payment for 1,515.25. 

Q. Do you know what the "Other" payment is 

for? 

A. I don't -- without an itemized statement, 

I don't know what the "Other" would represent. 

Q. Have you seen other pay stubs with this 

"Other" amount? 

A. I haven't seen mine with "Other" on my pay 

stubs.  I don't see the salesmen's pay stubs.  I'm 

not in the -- in that department, so all I see is 

just commission statements that are, you know, 

computerized commission statements.  So I can see 

what they made, what they didn't, but I don't 

actually see their pay stubs like this. 

Q. Can you please read out loud the sentence 

at the very bottom? 

A. "Your federal taxable wages this period 

are $392.65." 
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Q. Does that mean no employment taxes were 

deducted from the $1,515.25 of income? 

A. That's correct. 

Q. Would you consider that employment income?  

MR. BRAY:  Objection, form, foundation, 

calls for a legal conclusion.  

A. I don't know what the "Other" means.  You 

know, I don't know if they're reimbursement or if 

it's products or things like that.  So without an 

itemized statement, I couldn't make that judgment 

what "Other" means on that. 

Q. But as national sales manager, are 

salaried employees normally have their employment 

taxes deducted from their salary? 

A. Oh, absolutely. 

Q. But not in this case? 

A. Not in this case, not for that particular 

item. 

Q. Was it your understanding that 

Mrs. Goldthorpe was the owner of the Slippery Wizard 

product? 

A. I don't -- 

MR. BRAY:  Objection, form. 

A. I don't know about owner.  I don't know 

what the contract -- Tammy Price or Tammy Goldthorpe 
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always told me that she had a contract with that and 

she brought it.  And I know the history, kind of 

where she came from and stuff, so I assume, without 

seeing documentation, that she had the knowledge of 

that formula.  

Q. (BY MR. WINESETT)  Was it your 

understanding that her overrides were royalties or 

akin to royalties to sell the Slippery Wizard 

product?  

MR. BRAY:  Objection, form.

A. Yeah, I was.  

Q. (BY MR. WINESETT)  Was she paid this 

amount on Slippery Wizard from the moment she started 

working for Brody Chemical in 2004?  

MR. BRAY:  Objection, form, foundation. 

A. Don't know that for a fact.  I know she 

was from 2006 from the time I came to Salt Lake, but 

I don't know the history from 2004 to 2006.  Only 

hearsay.  

Q. Can you tell me about Jon Liddiard? 

MR. BRAY:  Objection, form.  

Q. (BY MR. WINESETT)  Is he an experienced 

businessman?  

A. He's a businessman, yeah, he is.  

Q. How long has he been in business? 
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A. Oh, since -- well, since he got out of 

college, so a lot of years.  He's probably -- since, 

I would guess, 1981.  I don't know.  A long time.  

Q. Has he been involved in lots of various 

business deals? 

A. Sure.  Sure. 

Q. Are you aware of any instances where Jon 

Liddiard stole or misappropriated from someone else? 

MR. BRAY:  Objection, form, foundation. 

A. That makes a judgment from my -- I'm 

uncomfortable with right now.  As far as stole is a 

harsh word.  As far as -- I don't know what 

classifies as, you know, conscience or forgetfulness 

or -- I know that's a very broad thing I'm not 

comfortable in answering really.  

Q. (BY MR. WINESETT)  Are you aware of any 

issues with ZEP?  

A. Yes, I am. 

Q. What happened there? 

MR. BRAY:  Objection, form. 

Go ahead.  I'm just making a record.  It's 

kind of an interesting deal with a trademark war.  We 

don't have a trial; we just have trial depositions.  

So I've got to interrupt and make various 

instructions. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Buzz Butler * May 20, 2013

CITICOURT, LLC
801.532.3441

30

THE WITNESS:  I keep waiting for the judge 

to rule.

But no, the ZEP was a noncompete battle, 

whether they were under a contractual agreement not 

to work for a competitor with the salesmen in 

Arizona.  So we were battling their noncompete 

contracts to come to work for Brody Chemical. 

Q. (BY MR. WINESETT)  How did that turn out?  

A. Good and bad.  It was an expensive 

venture, but we did prevail that the contract did not 

hold up as noncompetes.  So they are still working 

for Brody Chemical.  It was an expensive venture, 

but -- we won the war, but we lost the battles is a 

good way to put it. 

Q. Was there any ruling in that case? 

A. No.  There was actually a settlement, so I 

don't know if it would have got to a ruling. 

Q. Has Brody Chemical had any run-ins with 

the IRS? 

A. Yes. 

Q. What happened there?  

A. Nothing yet.  They're still running -- I'm 

not really on the inside when it comes to that part 

of the business.  I stay out of the IRS and the 

actual financial reigns.  That's really between Jon 
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and Brody himself.  I know of talk of what's taking 

place, but I'm not involved in it. 

So I do know that there was a judgment 

against the company with the IRS, so they're -- now 

made a settlement and making payments towards that 

agreement. 

Q. Do you know what the issue was?  

A. I don't know.  There were several issues.  

There's several issues as far as that amount of 

different things that were taking place in the 

company, so I don't know specifically what they were 

found to have to pay back. 

Q. Are you aware of instances where Jon 

Liddiard has inflated cost to misappropriate money 

due to sales reps? 

MR. BRAY:  Object to form and also to 

relevance.  

A. No.  I know where you're going with it.  I 

know that there was a concern at the time on the cost 

of the Slippery Wizard.  We were being squoze [sic] 

and priced out of the market on that particular 

product because the raw materials were taking a big 

hit, being that bio fuel was kind of getting popular.

So that particular oil got very popular in 

the industry, and our cost went up, you know, 
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amazingly a lot.  So I know there was negotiation 

with Tammy, trying to lower the override so we could 

be more competitive in the market with that product 

at that time.  So there was an issue there.  

Q. Did -- 

A. I think it's for a different reason, you 

know.  I see what you're saying.

Q. Did Tammy Goldthorpe voluntarily lower her 

payment to accommodate the price of the product? 

A. She did, but it wasn't for the price of 

the product.  Tammy -- at the time, we had a product 

come on called White Wizard, and she was threatened 

by White Wizard.  Jon was actually coming up with 

another product, White Wizard, that might take over 

some of the Slippery Wizard sales.

And me and Tammy had some very lengthy 

discussions about what I thought she should do, 

because if White Wizard turned out to be a real 

player in the industry, her whole override was in 

jeopardy as far as the Slippery Wizard wasn't needed 

any longer because the cost was so high.

So she made a decision to take a little 

override on the White Wizard and lower the one on the 

Slippery Wizard at that time to make sure that 

whatever happened in the marketplace, she was still 
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going to get an override. 

Q. Was she paid for this override for all 

Wizard products?  

A. I don't know about the Clear Wizard.  I 

know the White Wizard and the Slippery was; but the 

Clear Wizard, I don't know on that one at all. 

Q. Did -- 

A. We didn't sell any of it.  We didn't sell 

enough of it to really -- for her to even bring it 

up. 

(EXHIBIT 7 WAS MARKED.) 

Q. (BY MR. WINESETT)  I'm placing in front of 

you a document marked Exhibit 7.  Do you recognize 

this document?  

A. Just a -- looks like it's an e-mail 

between Collette and Jon and Richard Wagner about her 

override.  

Q. Are you included in the correspondence?  

A. I'm looking to see if I was or not.  Yes, 

I was. 

Q. Were you -- so you were aware of this 

e-mail? 

A. Yes, I was.  This is what we just talked 

about where she was worried about the White Wizard 

taking over the Slippery Wizard program.  So we 
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tended to get into a lot of lengthy talks about what 

would be best for her and her position. 

Q. Does this e-mail refer to the decrease in 

her override from a dollar per gallon to $0.50 per 

gallon? 

A. Yes, it does. 

Q. Does it say why Tammy agreed to lower her 

override? 

A. Keep the cost the same.  Yes, it does.  It 

says, "Tammy is going to drop $0.50 from the dollar 

of her override to keep the cost the same," because 

we were worried about the cost getting too high to 

the salespeople to be competitive in the market to 

sell the product.  

Q. Do you think it is unusual for someone 

considered to be just an employee to voluntarily 

lower their payment to help out with the cost of a 

product? 

MR. BRAY:  Objection, form. 

A. I don't think in this case it is, because 

it's -- a little bit of a lot, in my opinion, is a 

lot better than nothing of -- you know, a little bit 

of something is a lot better than a lot of nothing.  

And I think that was the decision she made, being in 

charge, actually, of this product and program, to 
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guarantee that she was going to make something and 

make it possible for that product to still sell and 

be competitive on the market.  

Q. (BY MR. WINESETT)  Does this e-mail also 

state that Mrs. Goldthorpe would also be paid for 

every White Wizard sale? 

A. Yes, it does. 

Q. Do you know if this was nationwide? 

A. Yes, it should have been.  I don't know if 

it was, but it should have been, yes. 

Q. Did she help train people with regard to 

White Wizard? 

A. As far as I know, yes.  When she was in 

the field, she talked about both products, because 

there was a choice between a more expensive, more 

effective product, Slippery Wizard, or a lesser cost 

product, White Wizard.  So people that were more cost 

effective, she was pushing the White Wizard; people 

who were more result oriented, she would push the 

Slippery Wizard.  

Q. Okay.  Tell me about Tammy Goldthorpe.  

Was she an experienced businesswoman? 

A. I don't think so.  I don't think she was 

an experienced businesswoman.  She was very smart, 

but she really didn't run a business when I knew her.  
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I knew she worked for other people, but I don't know 

as far as what you classify as a businesswoman.  But 

I don't know of a business she had run from the time 

I knew Tammy. 

Q. Did you consider her to be trusting? 

A. Oh, yes, very much so. 

Q. Did you consider her to be naive? 

A. Smart.  Tammy is smart.  I think a lot of 

us are naive, take face value a lot of times.  So I 

think everybody is naive when it comes to business.  

I know I am. 

Q. Do you think Jon Liddiard took advantage 

of her? 

MR. BRAY:  Objection, form, foundation. 

A. Not that I know of.  Not that I know of as 

far as taking advantage.  I don't know what's 

happened -- transpired since her leaving.  And I 

didn't know about her contractual agreement with Jon 

prior to me getting to -- there in 2006.  So as far 

as when I was there helping out with Brody Chemical, 

I think she was treated fairly. 

Q. (BY MR. WINESETT)  Do you remember any 

instances where Brody Chemical made any efforts to 

cut her out of her payments?  

A. Lower the cost, yes.  I mean, as far as 
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trying to lower the cost of the product so we could 

sell more of it, that's always a decision that 

business has to try to make so you can sell more of 

something.  Yes.  And she was definitely a big part 

of the cost. 

Q. Did you ever feel that Jon Liddiard was 

dishonest about quoting the cost of raws when 

calculating commissions and overrides? 

MR. BRAY:  Objection, form, foundation, 

relevance. 

A. I don't think dishonest.  I think people 

have a misrepresentation or a misguided sense of what 

it costs to run a company; and I think when we talk 

about a bump on a product, I think salesmen look at 

that as being profit to the company and not as an 

essential part of overhead, payroll, warehouse space, 

and things like that. 

So I think it depends a lot of times, not 

always, on which side of the fence you're on.  One 

side is running business and the other side is 

taking -- you know, taking out of their pocket, where 

actually that money is used as a cost.  There is a 

cost there.

So I can't say that I've ever witnessed 

that as far as, you know, gaining on that.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Buzz Butler * May 20, 2013

CITICOURT, LLC
801.532.3441

38

Q. (BY MR. WINESETT)  When calculating 

payments to employees or associates or managers, did 

Brody Chemical mix in overhead when it was reporting 

cost of raws?  

MR. BRAY:  Objection, form, foundation. 

A. We had a set percentage.  We ran -- Jon 

would run everything on a set percentage basis to 

where there was a 1.5 on certain items of blending.  

There was a markup above real raw cost, because then 

you still have packaging, labeling, and labor to fill 

that product into a container. 

So he would take a product and raw and put 

a percentage markup on it, and that was pretty 

standard basis with all the products.  So I know some 

things it dings more than others because the cost 

starts high.  And when you deal with percentage, it's 

actually a higher markup than a cost that's low. 

So that's really a general formula how he 

does it, though. 

Q. (BY MR. WINESETT)  Does that seem concrete 

to you?  

MR. BRAY:  Objection, form. 

A. I'm a mathematics major, and I don't -- 

out of college that's what I do, and I don't like, 

you know, some things in percentages; but that's a 
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business choice, and he owns the business.  So not 

all the way that Jon did some of those practices 

would be the way I did or other people do it; but 

that was his business, so that's how he did it. 

Q. (BY MR. WINESETT)  Do you think that gives 

Jon Liddiard some opportunity to doctor numbers?  

MR. BRAY:  Objection, form, foundation --

A. Anybody -- 

MR. BRAY:  -- relevance. 

A. Anybody that has sole possession of the 

raws and the information -- I didn't.  I didn't have 

possession of cost of raws and things like that.  

That was all done strictly by the owner of the 

company.  So sure, there was an opportunity there. 

Q. (BY MR. WINESETT)  Was there any way for 

sales reps or managers to audit Jon Liddiard's 

calculation of these figures?  

A. No.  

Q. But you're not -- are you aware of any 

specific instances of manipulation of financial 

numbers?  

A. No, not manipulation, not that word.  I 

know that we've had -- that they had to raise cost on 

certain items to show a profit, you know; but I don't 

know I would call it manipulation.  I would call that 
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business practice, right or wrong, however he decided 

to do it. 

Q. Are you aware of any efforts on Jon 

Liddiard's part to collude or act fraudulently with 

regard to this matter? 

A. No.  I -- like I say, that's a big word 

also.  I know there was reasons to try to keep the 

cost low on a product so they could sell more of it 

and compete and so we would want to sell more of it.  

So I know the dollar a gallon is always a high number 

paid to Tammy, and I think it evolved -- there was 

realities there from the company and Jon that that 

was an awful high number to try to compete on the 

market.

So I know there was a time that he was 

talking to her all the time.  They talked together, 

not as much through me.  That was their program.  I 

know that they were always talking, trying to get 

this number down so they could sell more product. 

Q. I'm placing in front of you a document 

introduced during Brody Chemical's case in chief, 

marked Exhibit 1 and purported to be a sales 

representative agreement with Mrs. Goldthorpe.  Can 

you please review that document?  

A. Okay.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Buzz Butler * May 20, 2013

CITICOURT, LLC
801.532.3441

41

Q. Do you have any personal knowledge with 

regard to this document? 

A. I've had salesmen sign literally hundreds 

of these. 

Q. Can you tell me what's noted in the footer 

on the very last page? 

A. Yeah.  There's a date of 1/94 document -- 

of the date of 1/94. 

Q. What does that mean to you? 

A. That was the original -- really the 

noncompete was the original document we called a 

noncompete or employee agreement that we established 

clear back in '94.  Very first one they came out 

with. 

Q. Do the sales representative agreements 

that you give to sales reps have that footer on them? 

A. They do -- or no.  Wait.  Wait.  I can't 

answer that because I never noticed or ever looked 

for that before.  So the only way I noticed that 

before is it's on one of these that was sent to me 

when I terminated my employment.  So that's where I 

saw it before, but I never really noticed that on a 

footer of a document before that came to me. 

Q. Does this appear to be the standard form 

used in 1994? 
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A. It does. 

MR. BRAY:  Objection.  

A. I don't know verbatim, but it looks 

general outline, yes. 

Q. (BY MR. WINESETT)  That marking would 

indicate that to you?  

A. Yes. 

Q. Can you tell me if this document was 

signed anywhere by Brody Chemical? 

A. No.  None of her equipment was signed out 

either.  Back then when we signed out textbooks, 

labels, order pads, this whole document was based 

on -- whatever they agreed that they checked off at 

the time, they would return to the company at the 

time of -- you know, of them leaving the company.

So our protection was that page there 

listing what we actually gave them as far as sales 

tools.  And it was not signed by any manager or 

dated. 

Q. Can you please look at the name and 

address and phone number on page 1?  Do you know if 

this was Mrs. Goldthorpe's address and phone in 2004?  

A. I would have no way of knowing that.  

Q. Do the sales representative agreements 

that you pass on to some of your representatives, do 
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they have a space asking for the date of birth on 

them in this front page? 

A. On their date of birth?  Not that I've 

ever noticed, no. 

Q. Is there a date of birth on -- request on 

this form?  

A. I'm looking for that, and I really can't 

see a date of birth on here.  Don't see one.  

Q. Do you know whether Tammy Goldthorpe was 

previously employed by Brody Chemical? 

A. Yes.

Q. Back in the late '90s? 

A. She was. 

Q. Is this the -- is the form of the 

agreement that she would have been given at that 

time? 

A. In the late '90s, yes. 

Q. Thank you.  Did you come up with the name 

Slippery Wizard? 

A. No, I did not. 

Q. Were you involved in any way with the 

creation or adoption of the name Slippery Wizard? 

A. No, I was not. 

Q. Do you have any knowledge of who created 

the mark Slippery Wizard? 
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A. Don't know anything about the mark, but I 

know Tammy came up with the name.  Don't know about 

what you mean by mark. 

Q. Was the Slippery Wizard formula developed 

by Mrs. Goldthorpe? 

A. Didn't see the formula.  I know the 

history.  I know where it came from and where she 

brought it from Brody, and I know the people that she 

came from actually had the product; so I'm assuming 

that yes, that she brought it to Brody Chemical. 

Q. Did she have the most knowledge at Brody 

Chemical about the composition and use of the 

product? 

A. Yes. 

Q. Does Jon Liddiard have a chemistry degree? 

A. Not to my knowledge.  

MR. BRAY:  Objection, form, foundation.  

Q. (BY MR. WINESETT)  Did he develop the 

formula or create the mark?  

MR. BRAY:  Objection, form. 

A. Don't know what you mean by trademark.  I 

don't know what happened on the trademark, but I know 

the formula was brought to him by Tammy -- the 

original formula.  Let me restate.  The original 

formula. 
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Q. (BY MR. WINESETT)  Were you involved in 

the recruitment of Mrs. Goldthorpe?  

A. Not to my recollection.  I recruited 

hundreds of people.  I don't remember -- in fact, I 

was trying to remember the first time I met Tammy, 

and I have a hard time.  I remember talking to her on 

the phone in Salt Lake when she started working 

there, but I don't remember that.  Don't remember 

hiring Tammy. 

Q. Were you involved in the recruitment of 

the Slippery Wizard formula? 

A. No.  No.  

Q. Were you aware of Mrs. Goldthorpe's hiring 

or involvement with Brody Chemical? 

A. Not really, not until after she came on 

board and they introduced the product at one of the 

sales meetings. 

Q. What year was that? 

A. Boy, I can't remember the year on that.  

I'm getting old.  It had to have been back in 2004 

time because I remember I was in Montana when I came 

down for the sales meeting when they introduced the 

product.  So it was probably the year of 2004 or 

2005. 

Q. Was this product introduced in connection 
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with Tammy Goldthorpe? 

A. Yes. 

Q. And it was the Slippery Wizard product? 

A. Yes. 

Q. What do you know about her previous 

knowledge and experience with regards to asphalt 

release agents? 

A. I know when she left Brody the first time, 

she went to work with a gentleman, a friend of 

mine -- our friend, an acquaintance of mine, Steve 

Madsen.  And the two of them went to work with this 

formula with a company, ARA, I believe.  They're out 

of California.  I can't remember the initials.  I 

think it's ARA.

And they actually represented that product 

with them for quite a while.  I don't know what 

happened there, why there was a falling out with her 

and Steve and that company.  I didn't get into that.  

But I know shortly after that she showed up at Brody 

with that formula or with that knowledge of a product 

and that's where it came from. 

Q. When she became involved with Brody 

Chemical in 2004, did she have special knowledge and 

experience in connection with asphalt release agents? 

A. She did from that history, yeah. 
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Q. Did she -- do you think employees and 

customers generally associated Mrs. Goldthorpe as a 

source of the Slippery Wizard product? 

A. Yes. 

MR. BRAY:  Objection, form, foundation.  

Q. (BY MR. WINESETT)  Have you ever signed a 

contract with Brody Chemical?  

A. No.  

Q. Did Jon Liddiard ever claim that you have 

signed a contract with Brody Chemical? 

A. Yes. 

Q. Can you tell me what happened?  

A. I'd just as soon not.  I've got pending -- 

something pending down the road -- possible pending 

litigation, so I'd just as soon not talk about my 

potential case at this time. 

Q. And I respect that and will not ask any 

further questions about that.  

A. Thank you.  

(EXHIBIT 8 WAS MARKED.) 

Q. (BY MR. WINESETT)  I'm placing in front of 

you a document marked Exhibit 8.  Do you recognize 

this?  

A. I do. 

Q. What is it? 
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A. That's our industrial catalog we put 

together when I came back down from Montana in about 

2006-2007 area.  

Q. Were you involved in the creation of this 

document? 

A. I was. 

Q. Is this document given to customers? 

A. Yes, sir. 

Q. Sales reps? 

A. Yes. 

Q. Okay.  

MR. WINESETT:  I have no further 

questions.  

MR. BRAY:  I've just got a few follow-up 

questions, Buzz.  

EXAMINATION

BY MR. BRAY: 

Q. Take a look at Exhibit 6 in front of you, 

which is the payroll statement.  When you were 

employed by Brody Chemical, did you receive earning 

statements from ADP that generally looked like this? 

A. Yes.

Q. Did all employees of Brody Chemical 

receive earning statements from ADP that looked like 

Exhibit 6? 
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A. Yes. 

Q. Is Exhibit 6 consistent or inconsistent 

with Ms. Goldthorpe being an employee of Brody in 

2005? 

A. I would say yes on both ends, because I 

know she was commission and she was also doing some 

other things with the Slippery Wizard.  So I would 

say yes.  

Q. Okay.  In response to some questions from 

Mr. Winesett, you were discussing a royalty versus an 

override; and you said something like you don't know 

the definitions of the word, but to you, an override 

is a general term for something that is not salary.  

Do you remember saying that? 

A. Right. 

Q. Okay.  And you did earn override 

commission as a national sales manager? 

A. Yes, I did. 

Q. Were federal taxes withheld from the 

override commissions that you -- 

A. Yes, they were. 

Q. Okay.  You testified that Ms. Goldthorpe 

had knowledge of the original formula for Slippery 

Wizard? 

A. Yes. 
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Q. Okay.  I think you also said you didn't 

have specific knowledge regarding the formula? 

A. I've never seen the formula. 

Q. Okay.  Do you have an understanding, yes 

or no, as to whether the formulation of Slippery 

Wizard changed over time? 

A. I know that for a fact it has. 

Q. And was it changed as a result of the 

impetus of Jon Liddiard? 

A. Pardon me?  

Q. Was it changed as a result of Jon 

Liddiard's input, the formulation of the Slippery 

Wizard product? 

A. I think both Jon and Tammy both had input 

on the changes because of some circumstances with the 

oil we were getting and the quality. 

Q. You answered a question in response to 

Mr. Winesett where he asked you whether customers 

identify Tammy Goldthorpe as the source of the 

Slippery Wizard product.  In its written materials, 

did Brody Chemical ever refer to the Slippery Wizard 

product as Tammy Goldthorpe's Slippery Wizard 

product? 

A. No. 

Q. Was it always referred to as the Brody 
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Chemical Slippery Wizard product? 

A. Yes.

Q. Was Tammy Goldthorpe there for every sale 

that Brody made of the Slippery Wizard product? 

A. No. 

Q. Were the salesmen that were selling the 

Slippery Wizard product to customers told as part of 

their training that -- to alert customers -- well, 

strike that.  Never mind.  

And you said that one of the documents you 

reviewed to prepare for today's deposition was a list 

of questions?  

A. Yes.

Q. Do you have that with you?  

MR. BRAY:  Can we go ahead and mark this?  

(EXHIBIT 9 WAS MARKED.) 

Q. (BY MR. WINESETT)  I've handed you what's 

been marked Exhibit 9.  Can you identify the 

document?  

A. It's a list of questions that was sent to 

me to review for the deposition. 

Q. Okay.  And that was -- you received that 

from Mr. Winesett? 

A. Yes.

Q. Did you have discussions with Mr. Winesett 
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regarding today's deposition? 

A. No, I did not. 

Q. Okay.  He just sent you a list of 

questions -- 

A. Just a list of questions to refresh my 

memory to see what was going to be asked since -- so 

if there was some things I had to refresh my memory 

or look into it more.  But just a list of questions.  

Q. Are you familiar with the formula for the 

asphalt release agents that Advanced Technology 

Products sells?  

A. Depending on the formula, it's just a 

buy-in product, yes. 

Q. Okay.  You mean it's a product that you 

buy from a third party? 

A. Right.  Right.

Q. And with regard to -- Mark Simmons is the 

gentleman in Phoenix, right?  

A. Right. 

Q. And you said that he had an agreement that 

was actually called a royalty agreement; is that 

right? 

A. A contract, right. 

Q. Okay.  Have you seen the contract? 

A. I have. 
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Q. Was it entitled "Royalty Agreement"? 

A. I can't remember.  That's what I was 

trying to remember.  I can't remember what the title 

was, what they called it in the contract. 

Q. No worries.  

MR. BRAY:  Buzz, I have nothing further.  

FURTHER EXAMINATION

BY MR. WINESETT: 

Q. Mr. Butler, can you please look at 

Exhibit 8?  Are all the products sold in here Brody 

Chemical products?  

A. Some are buy-in products, but they're all, 

you know, either retailed or manufactured by Brody, 

yes. 

Q. Can you please turn to page 23?  Is there 

a product on this page called Purple Power?  

A. There is. 

Q. Can you tell me about that product? 

A. Yeah.  It's not very good.  It was an 

economical product that they were trying to compete 

with over in Denver, beetle based product.  So we 

took a standard base product and cut it with what we 

would call profit, which is called water, and 

re-watered it down so it was a very lesser type of 

degreaser.
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Q. Is this the buy-in product? 

A. Not that I know of.  That's one that's 

actually made by Brody Chemical. 

Q. But it's labeled Purple Power.  

A. Right.  That's the name.  They came up 

with it. 

Q. Where did Brody Chemical get that name? 

A. I have no idea.  I think Brandy came up 

with the name, I believe, in Denver.  That was one 

that showed up on the price list between Brandy and 

Jon that she made over in Denver. 

Q. But Purple Power is the name that this 

product is marketed under? 

A. Right.  I tried to rename it Purple 

Powerless, but they didn't listen to me.  

Q. Can you please turn to page 17?  Is there 

a product on that page named Ice Beater?  

A. There is.  

Q. Can you tell me about that product? 

A. Yeah.  That's just an 8 percent or 

5 percent calcium blend of ice melt, standard sodium 

hypochlorite type product with a little calcium in 

it. 

Q. Does Brody Chemical own that product? 

A. They own it.  They manufacture it.  And 
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that's the name they came up with for that product. 

Q. Is it a buy-in? 

A. No.  That's a manufactured product. 

Q. And Ice Beater is the mark used in 

connection with this product? 

A. It is. 

Q. Does this product catalog include 

aerosols?  

A. Yeah.  They're scattered throughout the 

catalog. 

Q. Are those buy-ins? 

A. Yes, they are. 

Q. Does this product catalog includes 

degreasers? 

A. It does. 

Q. Are those product -- are those products 

buy-ins? 

A. No.  Those are manufactures.  

Q. Does this product catalog include hand 

cleaners? 

A. Yes, it does. 

Q. Are those products buy-ins? 

A. Yes, they are. 

Q. They're owned by somebody else? 

A. Yes. 
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Q. Regarding Exhibit 9, have you ever spoken 

to me before this deposition? 

A. I have not. 

Q. Have you provided me with any information 

prior to this deposition?  

A. No. 

Q. Have I ever interviewed you? 

A. No. 

Q. Have I stated any reason for providing you 

with questions? 

A. No. 

Q. Did you get the questions through me? 

A. No.  I got those -- Tammy Price called me 

and said that she was feeling bad that I was going to 

be under the hot seat and under the light and she 

didn't want me to feel uncomfortable, so she was 

going to see if I could get some questions so I was a 

little bit more comfortable and refresh my memory on 

some things.  And I appreciated that.  

Q. Okay.  At Advanced Tech, you said you sell 

asphalt release? 

A. Uh-huh (affirmative). 

Q. And that is a third-party product? 

A. Right. 

Q. Is this a new business? 
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A. It is. 

Q. Do you have any brochures prepared yet? 

A. Not very professional, but -- no, not yet.  

Nothing I'm handing out yet.  I'm still working on 

them.  I'm not a real marketing guy.  I've come to 

respect a little bit about Brody Chemical trying to 

put something together. 

MR. BRAY:  You have your personal charm, 

though, Buzz.  

THE WITNESS:  That's true.  It's a work in 

progress. 

Q. (BY MR. WINESETT)  Will these asphalt 

release products be in your brochure?  

A. Not these products, no.  I will have 

asphalt release products, but not the same product.  

I will offer a product, yes.

Q. And will you advertise that product in 

your brochure? 

A. Oh, absolutely.  

MR. WINESETT:  Okay.  I think that's it.  

THE WITNESS:  Read and sign.  

(Deposition concluded at 10:10 a.m.) 
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REPORTER'S CERTIFICATE

STATE OF UTAH )
)  ss.

COUNTY OF SALT LAKE )

I, Ashley Money, Registered Professional 
Reporter and Notary Public in and for the State of 
Utah, do hereby certify:

That prior to being examined, the witness, 
BUZZ BUTLER, was by me duly sworn to tell the truth, 
the whole truth, and nothing but the truth; 

That said deposition was taken down by me 
in stenotype on May 20, 2013, at the place therein 
named, and was thereafter transcribed and that a true 
and correct transcription of said testimony is set 
forth in the preceding pages;

I further certify that, in accordance with 
Rule 30(e), a request having been made to review the 
transcript, a reading copy was sent to Buzz Butler 
for the witness to read and sign under the penalty of 
perjury and then return to me for filing with Nathan 
Winesett.  

I further certify that I am not kin or 
otherwise associated with any of the parties to said 
cause of action and that I am not interested in the 
outcome thereof.

WITNESS MY HAND AND OFFICIAL SEAL this 
28th day of May, 2013.

____________________________
Ashley Money, RPR
Notary Public
Residing in Salt Lake County
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SUBSCRIBED and SWORN to this ________ day 

of _______________, 2013, at _______________________

                         _______________________          
                  Notary Public 
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   P R O C E E D I N G S

 MATT FORSGREN,

called as a witness, being first duly sworn, 

was examined and testified as follows:

EXAMINATION

BY MR. WINESETT:

Q. I'm Nathan Winesett.  I'm the attorney for 

the applicant, Tammy Goldthorpe, formerly known as 

Tammy Price.  To your left is David Bray.  He's the 

attorney for the opposer, Brody Chemical.

You realize you're under oath?  

A. Yes. 

Q. So the way this works is I'll be deposing 

you.  I'll ask you questions and you'll give answers.  

A. Okay. 

Q. Our court reporter will transcribe those 

answers, so everything needs to be verbal, no nods, 

so forth.  And only one person can talk at a time so 

she can keep up.  

A. Okay. 

Q. If you don't understand anything I ask 

you, just ask me to repeat it, and I'll do so.  

A. Okay. 
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Q. If there's an objection, let the -- don't 

speak over Mr. Bray so he can make his objection, but 

then you can go ahead and answer the question.  

A. Okay. 

Q. Can you please state your name and address 

for the record? 

A. Matt Forsgren, 1369 South Devonshire Drive 

in Salt Lake, Utah.  84108 is the ZIP code. 

Q. Can you please tell me how you prepared 

for this deposition? 

A. I was interviewed by you on the phone and 

we talked about the situation that Tammy is in.  

Q. Did I ask you some questions in this 

interview? 

A. Yes.

Q. Did I provide you anything in writing? 

A. No. 

Q. Where do you currently work?

A. Rhinehart Oil. 

Q. What is your job there? 

A. I'm the general manager of the chemical 

division. 

Q. Did you used to work for Brody Chemical? 

A. Yes.

Q. When did you start working for Brody 
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Chemical? 

A. Around 2002.  

Q. Do you know if that was in the beginning 

of 2002 or in the end? 

A. It would have been about the beginning of 

2002. 

Q. When did you stop working for Brody 

Chemical? 

A. In July of 2006.  

Q. Okay.  Did you work at Brody Chemical 

continuously through that time? 

A. Yes. 

Q. Who hired you in 2002? 

A. Brandy Monserette. 

Q. For what job were you initially hired? 

A. Sales rep. 

Q. Did that change? 

A. Yes.

Q. How so? 

A. A few months after I hired on as a sales 

rep, I became the Utah area manager. 

Q. What happened after that? 

A. Shortly after that, they named me the 

national sales manager. 

Q. Is that a promotion? 
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A. Yes. 

Q. When were you promoted to national sales 

manager? 

A. It was probably three or so months after I 

was named Utah area manager. 

Q. So were you -- in 2003, were you the 

national sales manager? 

A. Yes. 

(EXHIBIT 10 WAS MARKED.) 

Q. (BY MR. WINESETT)  All right.  I'm placing 

in front of you what has been marked Exhibit 10, 

which is a copy of the original, which I am also 

handing to you, which is unable to be marked.  Do you 

recognize this exhibit?  

A. Yes. 

Q. What is it? 

A. This is my business card. 

Q. Is it two-sided?  

A. Yes. 

Q. Does your business card indicate your 

title? 

A. Yes, it does. 

Q. What is your title? 

A. National Sales Manager. 

Q. Did you remain national sales manager from 
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2003 until you left Brody Chemical? 

A. Yes. 

Q. When you became national sales manager in 

2003, did Brody Chemical have an asphalt release 

product? 

A. No. 

Q. Did they have any kind of release product? 

A. Yes. 

Q. What was it? 

A. Release Agent. 

Q. Was it -- what was it used for? 

A. It was a generic release agent used on 

conveyer belts as a release agent in addition to a 

couple of other products as release agents like 

concrete, truck chute release agent. 

Q. Okay.  Was it effective? 

A. In the right application, yes.  It's for 

conveyer belts as an example.  It was effective. 

Q. Was it effective for asphalt release? 

A. No. 

Q. Did you have an effective product for 

truck beds? 

A. No. 

Q. Are truck beds relevant to asphalt release 

agents?  
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A. Yes. 

Q. How so? 

A. That's how the asphalt from the batch 

plant is transported to the job site where it's then 

applied to the ground and laid down. 

Q. And what does a release agent do? 

A. The release agent acts as a sliding agent 

so the hot asphalt doesn't stick to the bed of the 

truck. 

Q. Okay.  Did the generic release agent that 

Brody Chemical sold -- did it sell well? 

A. No.  

Q. Did it sell well for conveyer belts and 

concrete chutes? 

A. Yes. 

Q. But not for asphalt release? 

A. No. 

Q. Was it intended for asphalt release? 

A. No. 

Q. When you became national sales manager at 

the beginning of 2003, were you knowledgeable 

generally about asphalt release agents in the 

marketplace?  

A. No.  

Q. Did you later begin to learn about asphalt 
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release agents? 

A. Yes. 

Q. What caused you to become interested in 

asphalt release agents? 

A. Based on customers' demand and our other 

product line.  

Q. When did customers start requesting 

specific asphalt release agent? 

A. The summer of 2003.  

Q. When -- is that when the season begins?  

A. Yes. 

Q. So is asphalt release a seasonal product? 

A. Here in Utah, it is, yes, due to the 

temperatures. 

Q. Did that cause you to start researching 

asphalt release agents in the marketplace? 

A. Yes. 

Q. Approximately when was that? 

A. The summer of 2003 -- spring of 2003. 

Q. When you were researching asphalt release 

agents, what asphalt release products did you find in 

the marketplace? 

A. We found one out of Texas called Black 

Magic, and then we found the AS-12 as well at our 

current customers. 
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Q. Whose product was Black Magic? 

A. A company out of Texas. 

Q. And who was selling AS-12 at that time? 

A. Tammy. 

Q. Tammy? 

A. Goldthorpe. 

Q. Who was -- who was she selling it through? 

A. Through RCAI. 

Q. Do you know Tammy Goldthorpe, formerly 

known as Tammy Price? 

A. Yes. 

Q. When did you first meet Tammy Goldthorpe? 

A. In a communications class in 2002. 

Q. Was this at the beginning of 2002? 

A. Yes, it would have been the very beginning 

of 2002. 

Q. Was it before your employment at Brody 

Chemical? 

A. Yes. 

Q. As national sales manager, what were your 

duties? 

A. To hire and train new sales reps as well 

as look at new products that we could bring in to our 

existing product line.  

Q. Was one of your objectives to increase 
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sales? 

A. Yes. 

Q. How would you go about that? 

A. By hiring new sales reps and see what the 

customers' demand was based on their needs. 

Q. Was one of your objectives to bring in new 

products for Brody Chemical to resell? 

A. Yes. 

Q. How would you go about that? 

A. For -- through trade shows, expos, working 

with all of our existing sales reps, seeing what the 

customers require, what its needs were, and then seek 

out to fulfill those. 

Q. Did this sometimes entail seeking out 

third-party products? 

A. Yes.

Q. Licensing other products? 

A. Yes. 

Q. Was one of your objectives to bring in new 

sales representatives? 

A. Yes. 

Q. Did you get a percentage of profits on 

everything sold by Brody Chemical? 

A. I did not. 

Q. How were you paid? 
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A. I was paid on salary, plus a bonus trip 

with our President's Club on a vacation that we took 

our top sales reps on every year. 

Q. Are you familiar with the overall business 

structure at Brody Chemical at your time of national 

sales manager? 

A. Yes. 

Q. Who owned the company? 

A. Jon Liddiard. 

Q. Who was the president? 

A. Jon Liddiard. 

Q. Who was directly under him? 

A. Myself. 

Q. As the national sales manager? 

A. Yes, correct. 

Q. Are there -- were there any other national 

sales managers? 

A. No. 

Q. Who was directly under you? 

A. We had regional sales managers in 

California, Arizona, Colorado, and Montana. 

Q. Did regional managers get paid a salary? 

A. Yes.

Q. Did regional managers get a percentage of 

sales? 
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A. They did, yes.

Q. Percent of what? 

A. Percentage of total gross profit for their 

direct sales reps.

Q. Was this just for sales in their region? 

A. Yes. 

Q. Who was directly under each regional 

manager? 

A. Their -- the sales reps that they oversaw. 

Q. Did bringing in new products and new sales 

representatives help increase sales? 

A. Yes. 

Q. Was it to your advantage? 

A. Yes. 

Q. Was it to Brody Chemical's advantage? 

A. Yes. 

Q. Did Brody Chemical expect you to go out 

and get new products? 

A. Yes. 

Q. While you were at Brody Chemical, what new 

products did you bring in? 

A. We brought a line of aerosols on, we 

brought some hand cleaners on, a number of products 

throughout my employment there, including the asphalt 

release products. 
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Q. Were many of those products owned by 

others? 

A. Yes. 

Q. Can you give me some examples? 

A. Spraywaves, an aerosol manufacturer.  They 

manufacture a number of aerosols that we private 

label.  Claire is another aerosol manufacturer.  

Amrap is another aerosol manufacturer that we sold 

their product.  A hand cleaner made by Royal 

Solutions, Shepard Brothers, is another product.  And 

then Slippery Wizard with Tammy.  

Q. I'm placing in front of you a document 

marked Exhibit 8.  Do you know what this document is?  

A. It looks like a Brody Chemical industrial 

catalog. 

Q. Do you recognize some of the products in 

this catalog?  Take a second to look through it.  

A. Yes. 

Q. Do you recognize some of the products in 

this catalog? 

A. Yes. 

Q. Does this brochure advertise products that 

were sold by Brody Chemical while you were there? 

A. Some of them, yes. 

Q. Are some of those products -- excuse me.  
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Can you identify some of those products that were 

sold by Brody Chemical while you were at Brody 

Chemical? 

A. Yes.  The Acrylic Urethane Sealer adhesive 

spray, Aircraft Cleaner.  A number of these products 

were definitely sold when I was there.  Chain and 

Cable Lube such as degreaser, Coil Cleaner.  

Q. Are any of those products that were sold 

by Brody Chemical while you were there not owned by 

Brody Chemical? 

A. Yes. 

Q. Are they advertised in that catalog? 

A. Yes. 

Q. Can you identify some of them? 

A. Yes.  Adhesive Spray Aerosol would have 

been one of the aerosol manufacturers that they 

private labeled.  Barrier Cream Aerosol, same.  Chain 

and Cable Lube, Coil Cleaner, Contact Cleaner. 

Q. Is there a lot of them? 

A. There's a lot of them.  I could go through 

this book page by page and let you know the ones that 

we just brought in and private labeled versus 

manufacture. 

Q. Does this Brody Chemical product catalog 

include a product called Slippery Wizard? 
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A. Yes. 

Q. What page is it on? 

A. Page 6. 

Q. What is it? 

A. It's an asphalt release agent. 

Q. Is this product owned by Brody Chemical? 

A. No. 

Q. Whose product is it? 

A. Tammy's. 

Q. Is it sold by Brody Chemical? 

A. Yes. 

Q. Does this product -- Brody Chemical 

catalog include a product called White Wizard? 

A. Yes.

Q. What page is it on? 

A. Page 6. 

Q. According to the catalog, what is it? 

A. It's another asphalt release agent.  

Q. Does this Brody Chemical product catalog 

include a product called Clear Wizard? 

A. Yes.

Q. What page is it on? 

A. Page 6. 

Q. According to the catalog, what is it? 

A. Another asphalt release agent. 
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Q. Did Brody Chemical sell White Wizard or 

Clear Wizard during your time at Brody Chemical? 

A. No. 

Q. According to the catalog, are White 

Wizard, Clear Wizard, and Slippery Wizard all asphalt 

release agents? 

A. Yes. 

Q. Are the marks White Wizard and Clear 

Wizard similar in appearance to you to Slippery 

Wizard? 

A. Yes. 

Q. Are the marks White Wizard and Clear 

Wizard similar in sound to Slippery Wizard? 

A. Yes. 

Q. Are the marks White Wizard and Clear 

Wizard similar in connotation to Slippery Wizard? 

A. Yes. 

Q. Are the marks White Wizard and Clear 

Wizard similar in commercial impression to Slippery 

Wizard? 

A. Yes. 

Q. Are the marks White Wizard and Clear 

Wizard each commercially similar to Slippery Wizard? 

A. Yes. 

Q. Looking at this catalog, would you expect 
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that White Wizard and Clear Wizard would also be 

owned by Mrs. Goldthorpe? 

MR. BRAY:  Objection, form, foundation, 

relevance. 

A. Yes.  They seem to all be in the same 

family as the Wizard family.  One seems to have a 

water soluble dilution higher than the other.  They 

all seem to be in the same family of products. 

Q. (BY MR. WINESETT)  As -- in your duties at 

Rhinehart Oil, do you frequently look at products in 

the marketplace?  

A. Yes. 

Q. Including asphalt release? 

A. Yes. 

Q. Would it be your impression, looking at 

this catalog, that Clear Wizard and White Wizard 

would also be owned by Slippery Wizard? 

MR. BRAY:  Form, foundation, relevance. 

A. Yes. 

Q. (BY MR. WINESETT)  Can you please repeat 

your answer?  

A. Yes. 

MR. BRAY:  Same objection.  

Q. (BY MR. WINESETT)  Would you be likely to 

be confused as to the source of the product if they 
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had different owners?  

A. Yes. 

Q. How come? 

A. Because they're all in the same family, 

Asphalt release, last name Wizard. 

Q. Okay.  

A. One seems to be clear, one seems to be 

white, and slippery seems to be another named release 

agent. 

Q. Was Slippery Wizard one of the new 

products that you brought in, as manager, for Brody 

Chemical to sell? 

A. Yes. 

Q. Whose product was Slippery Wizard? 

MR. BRAY:  Objection, form. 

A. Tammy's. 

Q. (BY MR. WINESETT)  Tammy who?  

A. Tammy Price. 

Q. Did you keep in touch with Tammy 

Goldthorpe, formerly known as Tammy Price, after 

meeting her in 2002?  

A. Yes. 

Q. Where was she when you became national 

sales manager in 2003? 

A. She was working in Salt Lake. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Matt Forsgren * May 20, 2013

CITICOURT, LLC
801.532.3441

21

Q. What -- did she have her own business?  

A. Yes. 

Q. Did she have a colleague? 

A. Yes.

Q. Who was that? 

A. Steve Madsen. 

Q. Where was their business?  

A. Off California Avenue on the west side of 

Salt Lake. 

Q. What did they do? 

A. They manufactured, sold, delivered asphalt 

release. 

Q. Do you know Steve Madsen? 

A. Yes.

Q. What is his specialty?  

A. Blending chemicals, water treatment, 

sales, delivery. 

Q. Is he a chemist? 

A. I don't know if he has a chemical degree, 

but that's how I've always known him as blending 

formulas for water treatment and other products. 

Q. Were they involved with RCAI? 

A. Yes. 

Q. Were they involved with a product called 

ASA-12? 
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A. Yes. 

Q. Was it your understanding that ASA-12 was 

Tammy Goldthorpe's product? 

A. Yes. 

Q. Did you want to bring in the ASA-12 

product? 

A. Yes. 

Q. Did you attempt to get Tammy Goldthorpe to 

license her ASA-12 product to Brody Chemical? 

A. Yes.

Q. When did you start trying to get Tammy's 

product? 

A. Made contact about the product in the 

spring of 2003. 

Q. Was she interested?  

A. She wasn't -- she wasn't extremely 

interested at that time.  

Q. Did you continue to negotiate with her? 

A. Yes.  I kept in touch with her and kept 

after her over the course of the next year to see if 

she would be interested in bringing her product over. 

Q. Did you represent that she would be paid 

royalties to license her product? 

A. Yes. 

Q. Is this what she asked for? 
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A. Yes. 

Q. Did she want to use the ASA-12 mark? 

A. No. 

Q. Did she want to come up with a different 

mark to use with this asphalt release product? 

A. Yes. 

Q. What mark did she choose? 

A. Slippery Wizard. 

Q. Had you ever heard the mark Slippery 

Wizard before? 

A. No. 

Q. And you heard this mark from Tammy 

Goldthorpe? 

A. Yes. 

Q. Did she already have the mark while you 

were negotiating? 

A. Yes. 

Q. Was this prior to October of 2004? 

A. Yes. 

Q. Did you approach Jon Liddiard about 

licensing Tammy Goldthorpe's product? 

A. Yes. 

Q. Was he interested? 

A. Yes. 

Q. Did you tell him about the mark Slippery 
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Wizard? 

A. Yes.

Q. What happened then? 

A. He made fun of the name, called it 

Slippery Lizard, and didn't know how that name would 

go over.  But that's the name she had chosen, so -- 

Q. Did he still want to sell the product? 

A. Yes. 

Q. Did he suggest a royalty amount for Tammy 

Goldthorpe's product? 

A. No. 

Q. Who suggested a royalty amount? 

A. She did, Tammy. 

Q. What amount? 

A. A dollar a gallon on every gallon sold as 

a royalty. 

Q. Did Brody Chemical make a counteroffer? 

A. Yes.  He offered $0.50 a gallon. 

Q. Did Tammy Goldthorpe accept this? 

A. No.  

Q. Did she reject it? 

A. Yes. 

Q. Did she counteroffer? 

A. Yes, back at the original dollar a gallon. 

Q. Did Brody Chemical agree to the dollar per 
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gallon? 

A. Yes. 

Q. Did Jon agree to the dollar per gallon? 

A. Yes. 

Q. Did you also approach Tammy Goldthorpe 

about being a sales representative? 

A. Yes. 

Q. Why were you interested in Tammy 

Goldthorpe becoming a sales representative? 

A. To bring her customer base and knowledge 

into -- back into the company. 

Q. She had her own accounts? 

A. Yes. 

Q. Were you aware that Tammy Goldthorpe 

worked at Brody Chemical in the late 1990s? 

A. Yes. 

Q. Was she interested in becoming a sales rep 

like before? 

A. Not entirely, no. 

Q. Did she want to do her own thing? 

A. Yes. 

Q. Did she want to sell and promote her 

Slippery Wizard product?  

A. Yes. 

Q. Did you tell her that Brody Chemical had 
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the ability to blend her Slippery Wizard product? 

A. Yes.

Q. Did you tell her that Brody Chemical had 

the ability to package and ship her Slippery Wizard 

product? 

A. Yes.

Q. Did you propose a royalty to Tammy 

Goldthorpe on behalf of Brody Chemical to allow Brody 

Chemical to make and sell the Slippery Wizard product 

and use the Slippery Wizard mark? 

A. Yes. 

Q. What was it? 

A. A dollar a gallon override on every gallon 

sold. 

Q. Did she orally accept this royalty? 

A. Yes.

Q. Were these terms accepted by Brody 

Chemical? 

A. Yes.

Q. Were they accepted by Jon Liddiard? 

A. Yes. 

Q. Did you introduce Tammy Goldthorpe and her 

Slippery Wizard to all of Brody Chemical? 

A. Yes. 

Q. Where did you do this? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Matt Forsgren * May 20, 2013

CITICOURT, LLC
801.532.3441

27

A. At a national sales meeting with all the 

sales reps.

Q. When was this? 

A. It would have been spring of 2005. 

Q. Who introduced her? 

A. Jon did.  Jon Liddiard did. 

Q. Was the Slippery Wizard product introduced 

as her product? 

A. Yes. 

(EXHIBIT 11 WAS MARKED.) 

Q. (BY MR. WINESETT)  I'm placing in front of 

you a DVD disc marked Exhibit 11.  Do you recognize 

this disc?  

A. Yes.

Q. What is it? 

A. This is a World of Asphalt DVD. 

Q. What does the label say? 

A. "Brody Chemical." 

Q. What else? 

A. "World of Asphalt," with Brody Chemical's 

website and information and 1-800 number. 

Q. Okay.  What did you use this disc for? 

A. As a sales tool and product knowledge 

information to customers.

Q. Did you create the video on this disc? 
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A. No. 

Q. Where did it come from? 

A. It came from a training video from the 

World of Asphalt. 

Q. And when was the video made? 

A. 2003. 

Q. Why did Brody Chemical play this video at 

the national sales meeting? 

A. It shows Tammy being interviewed by a news 

station that was doing a piece on the World of 

Asphalt as an instructional video.  It shows the work 

crews laying the asphalt on the hot road as Tammy was 

dictating what was going on with the release agents 

and how it works with the asphalt industry. 

Q. Was this part of the Slippery Wizard 

introduction at the 2005 national sales meeting? 

A. Yes. 

Q. Was it part of the introduction of Tammy 

Goldthorpe as the owner of Slippery Wizard? 

MR. BRAY:  Objection, form. 

A. Yes. 

Q. (BY MR. WINESETT)  Okay.  

MR. WINESETT:  For the record, I'm placing 

the DVD in the video player. 

Q. (BY MR. WINESETT)  I forgot to ask you, 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Matt Forsgren * May 20, 2013

CITICOURT, LLC
801.532.3441

29

did Brody Chemical play the entire video at the 

national sales manager meeting?  

A. A good percentage of it, but not the 

entire video.  Reps tend to get rambunctious if the 

lights are off, watching a video too long.  Not the 

entire video, just a portion of it, as I recall. 

Q. I've got the computer working.  I've got 

the menu screen for the video up.  Is there a date of 

the recording on the menu screen? 

A. Yes.

Q. What is it? 

A. Looks like March 7, 2005. 

Q. Is that around the time of the national 

sales meeting? 

A. Yes. 

MR. WINESETT:  Okay.  I'm going to play 

the initial title sequence.  This is the attorney 

asking.

Q. (BY MR. WINESETT)  What is the title of 

the video?  

A. "World of Asphalt, 2003, Show and 

Conference."  

Q. Okay.  I am going to fast forward to the 

time 54 minutes and 50 seconds.
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(START VIDEO RECORDING:)

UNIDENTIFIED MAN:  Participating in the 

show in our next segment, we're going to talk about 

release agents, and I'd like to bring in Tammy Price 

from RCAI.  

Good afternoon, Tammy. 

MS. PRICE:  Hi, Jason.  How are you doing?  

UNIDENTIFIED MAN:  Good.  How are you?  As 

know when you wrote this material, we're out at the 

asphalt plant.  We need to put release agents in the 

trucks.  And in the past, this industry has used 

petroleum-based release agents, and that's a process 

that's moving away from us.

Can you tell me a little bit about why 

we're not using petroleum-based release agents 

anymore?  

MS. PRICE:  Well, petroleum-based release 

agents not only can affect the groundwater if used in 

excessive use, but they also can change the 

composition of the asphalt, which are two things you 

don't want to see happen. 

UNIDENTIFIED MAN:  Absolutely, because if 

we change the composition of the asphalt, then 

something doesn't good happen down the road.  You do 

non-petroleum-based release agents.  Do they have any 
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effect on safety or handling procedures for the 

crews?  

MS. PRICE:  Well, a couple things that you 

want to look for when choosing a release agent of 

non-petroleum.  You want to make sure that it doesn't 

change the composition and it's not flammable or 

caustic and it adheres to the metal of the bed. 

UNIDENTIFIED MAN:  Well, obviously, 

there's one basic question that I accidentally 

overlooked.  Why do we use release agents on truck 

beds?  

MS. PRICE:  Well, release agents are 

important for the fact that you want to be able to 

utilize all the material in the haul and also avoid 

the cost of shipping and cleaning the trucks at the 

end of the day. 

UNIDENTIFIED MAN:  Okay.  Excellent.  

Thank you.  And can you give us any tips or 

recommendations for applying release agents?  

MS. PRICE:  Well, there's several 

application systems out there to apply the release 

agent.  Some keys things you want to look for is does 

the release agent itself adhere to the metal?  

There's several products out there that are water 

based, and water tends to evaporate and they don't 
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become quite as effective.

So make sure that you're getting the most 

effectiveness out of your product and application.  

Make sure it has a wide-range spread. 

UNIDENTIFIED MAN:  Great.  Thank you, 

Tammy.  What should we keep in mind from the 

contractor or specifying agency when they're looking 

at making a selection for a non-petroleum-based 

release agent?  

MS. PRICE:  Well, there's really two key 

points you want to look for, cost and effectiveness 

of the product.  How many times do you -- are you 

able to apply the product and get effective loads?  

So cost and effectiveness. 

UNIDENTIFIED MAN:  Tammy, thank you very 

much.  We appreciate your help this afternoon. 

MS. PRICE:  Thank you.  

(End of video recording.) 

MR. WINESETT:  Okay.  I have stopped the 

video at 57 minutes and 14 seconds.  

Q. (BY MR. WINESETT)  Was the clip you just 

saw played at the national sales meeting?  

A. Yes. 

Q. Who was interviewed in the video? 
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A. Tammy Price. 

Q. Did she appear knowledgeable about asphalt 

release? 

A. Yes. 

Q. While you were at Brody Chemical, did 

Tammy Goldthorpe control the composition and formula 

of the Slippery Wizard product? 

A. Yes. 

Q. Did she control the nature and quality of 

the Slippery Wizard product? 

A. Yes. 

Q. Did she control the advertising literature 

and instructions for Slippery Wizard? 

A. Yes. 

Q. Was she the most knowledgeable person 

regarding the Slippery Wizard product? 

A. Yes. 

Q. Did employees and customers generally 

associate Mrs. Goldthorpe as the source of the 

Slippery Wizard product? 

A. Yes. 

MR. BRAY:  Objection, form, foundation.  

Q. (BY MR. WINESETT)  Did you associate 

Mrs. Goldthorpe as the source of the Slippery Wizard 

product?  
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A. Yes. 

Q. Do you still associate Mrs. Goldthorpe as 

the source of the Slippery Wizard product? 

A. Yes.

Q. We asked you a lot of questions today.  

Did you understand my questions and give truthful, 

responsive answers?

A. Yes. 

MR. WINESETT:  Thank you.  That's all I 

have.  

EXAMINATION

BY MR. BRAY: 

Q. Matt, I just have a few questions.  

A. Sure.  

Q. Just picking up where Nathan left off, you 

left Brody Chemical in July 2006? 

A. Yes. 

Q. So you have no knowledge regarding who 

controlled the formula at Brody Chemical after you 

left, correct? 

A. Correct. 

Q. And do you have any knowledge as to the 

present formulation of the Brody Chemical Slippery 

Wizard product? 

A. No, I don't. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Matt Forsgren * May 20, 2013

CITICOURT, LLC
801.532.3441

35

Q. Do you have any knowledge as to whether 

the formula changed after July 2006? 

A. No, I don't. 

Q. I think you said that the Slippery Wizard 

product that began -- the Slippery Wizard product 

began to be sold by Brody when?  

A. 2004 we sold a little bit out of state to 

some of Tammy's customers during the winter in 

Arizona and Phoenix, as I recall.  And then the 

summer of 2005 is when, you know, it became hot and 

heavy. 

Q. Okay.  Is it your understanding that the 

product that was initially sold under the Slippery 

Wizard name by Brody Chemical was -- the formula was 

identical to the RCAI ASA-12 product? 

A. Yes. 

Q. And RCAI, to your knowledge, never sold an 

asphalt release product under the name Slippery 

Wizard, correct? 

A. Correct. 

Q. When they sold an asphalt release product, 

it was always under ASA-12? 

A. Correct. 

Q. Do you know what happened to RCAI?  Was it 

still in business after Tammy left? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Matt Forsgren * May 20, 2013

CITICOURT, LLC
801.532.3441

36

A. I have no idea. 

Q. And what's your present position with 

Rhinehart Oil? 

A. I'm the general manager of the chemical 

division. 

Q. Does Rhinehart sell, generally speaking, 

products that are competitive with products sold by 

Brody? 

A. Yes. 

Q. Are you familiar today in your position 

with Rhinehart Oil as to the asphalt release agents 

that are in the market? 

A. No. 

Q. To your knowledge, has anybody sold a 

product under the name Slippery Wizard except Brody 

Chemical? 

A. No. 

Q. So just to clarify for the record, you're 

not aware of anybody selling a product called 

Slippery Wizard except the product that was sold by 

Brody Chemical? 

A. Not to my knowledge. 

Q. Did you make any effort to reduce whatever 

the agreement was that you testified you reached with 

Tammy Price to writing? 
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A. Yes. 

Q. And was there a writing? 

A. Yes. 

Q. And I'm handing you what's been marked as 

Exhibit 4.  Is Exhibit 4 the writing? 

A. Yes.  I wasn't present during the time of 

this document.  It was all verbal when we initiated 

with Tammy. 

Q. Okay.  Did you play any role in 

negotiating that document, Exhibit 4? 

A. Yes, the dollar a gallon override. 

Q. Let me be clear.  Separate from the terms 

of the agreement, did you play any role going back 

and forth with Tammy with regard to this piece of 

paper? 

A. Not the piece of paper.  It was all 

verbal. 

Q. Now, you testified, looking at Exhibit 8, 

regarding certain products that Brody sold that were 

private labeled.  

A. Yes. 

Q. And that means the product was kind of 

purchased off the shelf from the third party and then 

Brody had permission from that party to put their own 

label on it? 
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A. Correct. 

Q. Do you know whether -- and I think you 

gave me a couple of examples of adhesive spray 

aerosol; is that right? 

A. Correct. 

Q. Were you familiar with the contracts that 

Brody entered into with those third parties to 

private label their goods, private -- 

A. No. 

Q. Do you know whether or not any of those 

contracts were verbal? 

A. I have no idea.  I wasn't involved with 

those contracts, so -- 

Q. Fair enough.  Do you know whether or not 

Brody paid for the product it purchased and then sold 

or whether Brody paid some sort of commission or 

royalty of a certain amount per gallon with regard to 

other third-party products? 

A. I have no idea.  I wasn't involved with 

any of those negotiations. 

Q. Fair enough.  You've said when you were 

the national sales representative for Brody Chemical 

one of your duties was to hire and train new sales 

representatives.  

A. Correct. 
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Q. And you did hire Tammy Price as a sales 

representative, correct? 

A. Correct. 

Q. And she became employed by Brody Chemical 

as a sales representative in approximately 

October 2004, correct? 

A. Yes. 

Q. There was no doubt in your mind as to the 

fact that she was an employee of Brody Chemical, 

correct? 

MR. WINESETT:  Objection, legal 

conclusion.  

A. Yes.  She worked for Brody.  

Q. (BY MR. BRAY)  Going back to Exhibit 4, 

Matt, you talked about having verbally negotiated the 

dollar per gallon.  Remember that?  

A. Yes. 

Q. Did you verbally negotiate or -- strike 

that.  

Did you negotiate with Ms. Price the deal 

term .3?  

A. No.  

Q. Is it your understanding that that term 

was negotiated between Jon Liddiard and Tammy Price? 

A. No.  
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Q. You don't know where that term came from, 

the splitting of travel expenses? 

A. No.  

Q. Fair enough.  I can only ask you what you 

do know.  

A. Yeah. 

Q. Were there any terms with regard to the 

verbal agreement -- so -- strike that.  

Was it your understanding that the verbal 

agreement was in place from the beginning, October of 

2004, up until the time that Exhibit 4 was executed?  

A. Yes. 

Q. Were there any other terms of your verbal 

agreement with Ms. Price/Ms. Goldthorpe that aren't 

reflected in Exhibit 4?  

A. Not that I'm aware of. 

Q. When you hired -- during your term as the 

national sales manager for Brody Chemical, when you 

hired new sales representatives, did you have them 

sign a sales representative agreement?  

A. Yes.  

Q. Did you have Ms. Price sign a sales 

representative agreement with Brody?  

A. She declined to sign it.  

Q. Did she say why? 
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A. No, just she wasn't comfortable with the 

contract. 

Q. Okay.  But did she identify any particular 

points? 

A. No. 

Q. Did you have any discussions with anybody 

at Brody regarding her not being comfortable with the 

standard sales representative agreement? 

A. Jon Liddiard, the owner. 

Q. Describe for me that conversation.  

A. I just let him know she wasn't comfortable 

with the contract and she wasn't comfortable signing 

it. 

Q. Okay.  If you look at Exhibit 8, page 6, 

which is the Brody catalog, in Exhibit 8, the 

Slippery Wizard product is not identified as Tammy 

Goldthorpe's Slippery Wizard product, correct? 

A. Correct. 

Q. During the time that you were the national 

sales representative for Brody Chemical, it's true 

that Brody Chemical did not label any of its asphalt 

release products Tammy Goldthorpe's Slippery Wizard? 

A. Correct. 

Q. Brody just labeled the product Slippery 

Wizard? 
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A. Correct. 

Q. In your mind, did the deal that you 

negotiated verbally with Ms. Price restrict Brody 

Chemical from developing its own asphalt release 

product?  

A. Not to my knowledge. 

Q. So if they came up with a new formula, it 

would have been okay with them in terms of the 

negotiation -- in terms of the agreement that you 

verbally negotiated with Ms. Price, that would not 

have been a violation of that verbal agreement, 

correct? 

A. Not to my knowledge. 

Q. Okay.  And did you have any -- well, as 

the person that you testified negotiated the verbal 

agreement with Ms. Price, the -- one of the deal 

points was that for each gallon of Slippery Wizard 

sold, not including her own sales, Tammy will receive 

an override of $1 per gallon, right? 

A. Correct. 

Q. In your mind, did -- were you paying -- 

was Brody paying a dollar a gallon for rights to use 

the formula or rights to use the Slippery Wizard 

trademark?  

A. They came hand in hand.  When she came 
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from RCAI, they came together.  They were both part 

of bringing Tammy on board under her conditions.  

Q. Were there any writings other than 

Exhibit 4 that reflected a negotiation between 

yourself and Ms. Price regarding the payment of 

override commissions on a Slippery Wizard product? 

A. No. 

Q. Would it be fair to say that from your 

perspective, negotiating a verbal agreement with 

Ms. Price, the $1 a gallon override, that was being 

paid by Brody Chemical for both the formulation and 

the Slippery Wizard mark?  

A. Correct. 

Q. Do you know whether or not the Slippery 

Wizard formula that Brody Chemical used when 

Ms. Goldthorpe began working for Brody Chemical again 

in October 2004 contained a surfactant? 

A. No idea.  I wasn't involved with the 

formulation.  That was proprietary between Tammy and 

Jon. 

Q. Fair enough.  

MR. BRAY:  I have nothing further.  

MR. WINESETT:  Redirect. 
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FURTHER EXAMINATION

BY MR. WINESETT: 

Q. In your experience as national sales 

manager for Brody Chemical and the general manager at 

Rhinehart Oil, could someone tweak a formula and make 

a derivative and slight change and evade a license 

and royalty agreement? 

MR. BRAY:  Objection, form, foundation, 

relevance.

A. I could imagine it could be done, yes.

Q. (BY MR. WINESETT)  Would that be ethical?  

A. No. 

Q. Was it your understanding that Tammy 

Goldthorpe's Slippery Wizard formula was -- and any 

derivatives from it would be paid a dollar per gallon 

so long as Brody Chemical sold it?  

A. Yes. 

Q. Regardless of the formula, if Brody 

Chemical continues to use the Slippery Wizard mark, 

would they still be obligated to pay Tammy 

Goldthorpe? 

MR. BRAY:  Objection, form, foundation. 

A. Yes. 

Q. (BY MR. WINESETT)  That -- was that your 

understanding?  
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A. Yes.  In the verbal negotiations, there 

was never a time limit to expire the royalties that 

we were going to pay Tammy.  

Q. So the contract was at-will? 

A. Yes.  No expiration date.  

Q. Can we please hand him Exhibit 4?  Can you 

please review this document and let me know if 

there's any term or if it's at-will?  

A. No term, no expiration date.  

Q. Could Jon Liddiard or Brody Chemical have 

developed a comparable asphalt release agent product 

without the knowledge and experience of Tammy 

Goldthorpe? 

MR. BRAY:  Objection, form, foundation, 

relevance.  

A. I would say yes.  They could utilize the 

formula that Jon Liddiard knew and change a few 

things.  It could be done -- 

Q. (BY MR. WINESETT)  The formula -- and 

could he do that from the formula he learned from 

Tammy Goldthorpe?  

A. No, he couldn't.  He couldn't -- this was 

a completely different product that we had ever heard 

about or seen before, and Jon had no idea where to 

even start with the asphalt release agent like the 
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ones we'd seen on the market based on our experience 

with the existing release agent that we had.  

Q. He didn't have sufficient knowledge to 

develop an asphalt release agent such as Slippery 

Wizard? 

A. Correct. 

MR. BRAY:  Objection, form, foundation, 

relevance.  

Q. (BY MR. WINESETT)  Was it Brody Chemical's 

inability to manufacture a comparable asphalt release 

agent that led you to negotiate a license and royalty 

for the Slippery Wizard product?  

A. Yes. 

MR. BRAY:  Objection, form, foundation, 

relevance.  

Q. (BY MR. WINESETT)  I'm not quite sure, but 

I believe you said Rhinehart Oil was a competitor 

with Brody Chemical.  

A. We compete on -- we have some of the 

similar products.  

Q. Do you have an ownership interest in 

Rhinehart Oil? 

A. No. 

Q. I was unclear as to whether you said you 

were familiar with asphalt release agents in the 
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marketplace.  

A. Today?  

Q. Are you generally aware of asphalt release 

agent products in the marketplace? 

A. Generically, yes.  We don't sell an 

asphalt release agent at Rhinehart, so I'm not as 

current with the marketplace right now.  We -- as 

Brody, in charge of bring on new products and 

whatnot.  But we have not sold an asphalt release at 

Rhinehart. 

Q. Do you continue to keep in contact with 

any manufacturers or suppliers regarding asphalt -- 

that are involved in asphalt release agent product?  

A. Yes. 

Q. Do those contacts -- are they familiar 

with Slippery Wizard? 

A. Yes. 

Q. Is it your understanding that they know 

Tammy Goldthorpe as the creator and owner of Slippery 

Wizard? 

A. Yes. 

MR. BRAY:  Objection, form, foundation, 

hearsay, relevance.  

Q. (BY MR. WINESETT)  When you say Tammy 

Goldthorpe worked for Brody Chemical, are you 
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referring to sales of Brody Chemical products other 

than Slippery Wizard?  

A. No. 

Q. Are you -- let me rephrase that.  With 

regards to Slippery Wizard, would you consider Tammy 

Goldthorpe during your time to be independent? 

MR. BRAY:  Objection, form.  

A. Selling just that one product was part of 

the terms of her coming back to sell her product.  

She didn't want to sell degreasers and floor cleaners 

and hand soap.  She wanted to focus on her product 

and her product only.  

Q. (BY MR. WINESETT)  Was she in charge of 

that product?  

A. Yes. 

Q. She was the boss?  

A. Yes. 

Q. Did she sell certain other products that 

were not Slippery Wizard? 

A. If a customer requested something, then 

yes, she would sell that. 

Q. So she sold to her customers some of Brody 

Chemical products if they requested it? 

A. Yes.

Q. And she was paid as an employee for those 
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products? 

A. Correct. 

Q. But not for Slippery Wizard? 

A. No. 

MR. WINESETT:  Okay.  I have no further 

questions.  

MR. BRAY:  Okay.  

(Deposition concluded at 11:44 a.m.) 
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REPORTER'S CERTIFICATE

STATE OF UTAH )
)  ss.

COUNTY OF SALT LAKE )

I, Ashley Money, Registered Professional 
Reporter and Notary Public in and for the State of 
Utah, do hereby certify:

That prior to being examined, the witness, 
MATT FORSGREN, was by me duly sworn to tell the 
truth, the whole truth, and nothing but the truth; 

That said deposition was taken down by me 
in stenotype on May 20, 2013, at the place therein 
named, and was thereafter transcribed and that a true 
and correct transcription of said testimony is set 
forth in the preceding pages;

I further certify that, in accordance with 
Rule 30(e), a request having been made to review the 
transcript, a reading copy was sent to Matt Forsgren 
for the witness to read and sign under the penalty of 
perjury and then return to me for filing with Nathan 
Winesett.  

I further certify that I am not kin or 
otherwise associated with any of the parties to said 
cause of action and that I am not interested in the 
outcome thereof.

WITNESS MY HAND AND OFFICIAL SEAL this 
28th day of May, 2013.

____________________________
Ashley Money, RPR
Notary Public
Residing in Salt Lake County
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Case:  Brody Chemical versus Goldthorpe 
Opposition No.:  91/204,070 
Reporter:  Ashley Money 
Date taken:  May 20, 2013

WITNESS CERTIFICATE

I, MATT FORSGREN, HEREBY DECLARE:
That I am the witness in the foregoing 

transcript; that I have read the transcript and know 
the contents thereof; that with these corrections I 
have noted this transcript truly and accurately 
reflects my testimony.

PAGE-LINE         CHANGE/CORRECTION           REASON
__________   _____________________________  _________       
__________   _____________________________  _________
__________   _____________________________  _________  
__________   _____________________________  _________  
__________   _____________________________  _________  
__________   _____________________________  _________  
__________   _____________________________  _________
__________   _____________________________  _________
__________   _____________________________  _________
__________   _____________________________  _________
__________   _____________________________  _________
__________   _____________________________  _________

_________ No corrections were made.

I, MATT FORSGREN, HEREBY DECLARE UNDER THE 
PENALTIES OF PERJURY OF THE LAWS OF THE UNITED STATES 
OF AMERICA AND THE LAWS OF THE STATE OF UTAH THAT THE 
FOREGOING IS TRUE AND CORRECT.
                             

________________________ 
MATT FORSGREN    

SUBSCRIBED and SWORN to this ________ day 

of _______________, 2013, at _______________________

                         _______________________          
                  Notary Public 
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FOR THE OPPOSER:

David G. Bray 
DICKINSON WRIGHT/MARISCAL WEEKS   
Attorneys at Law
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Phoenix, Arizona 85012-2705
Tel:  (602) 285-5000
Fax:  (602) 285-5100
email:  David.bray@mwmf.com 

FOR THE APPLICANT:

Nathan S. Winesett 
AVERY, WHIGHAM & WINESETT 
Attorneys at Law
P.O. Box 3277 
Duluth, Minnesota 55803-3277
Tel:  (218) 269-6803
Fax:  (218) 525-2708 
email:  Nwinesett@awwlegal.com 
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P R O C E E D I N G S

NANCY AYERS,

called as a witness, being first duly sworn, 

was examined and testified as follows:

EXAMINATION

BY MR. WINESETT:

Q. Hi, Mrs. Ayers.  I'm Nathan Winesett.  I 

represent the applicant, Tammy Goldthorpe.  To your 

left is David Bray.  He's the attorney for the 

opposer, Brody Chemical.  You realize you're under 

oath? 

A. Yes. 

Q. The way this works, I will ask you a 

question and you will give an answer.  The court 

reporter will transcribe it, so only one person can 

talk at a time and everything needs to be verbal so 

she can write it down.  

A. Okay. 

Q. Can you please state your name and address 

for the record?  

A. Nancy Ayers, 2138 Royal Harvest Way, 

Cottonwood Heights, 84121. 

Q. Do you currently work for Brody Chemical? 
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A. No. 

Q. Did you used to work for Brody Chemical? 

A. Yes. 

Q. When did you start working for Brody 

Chemical? 

A. July of 2000. 

Q. When did you stop working for Brody 

Chemical? 

A. December of 2010.  

Q. Did you work at Brody Chemical 

continuously through 2010? 

A. Yes. 

Q. Who hired you in July 2000? 

A. Jon Liddiard. 

Q. For what job were you hired? 

A. Sales rep. 

Q. For what region? 

A. Salt Lake, primarily. 

Q. Did you have prior experience as a sales 

representative? 

A. Yes.

Q. Where was that? 

A. G&K Services.  They're like a uniform 

company.  And then I also sold at Nordstrom. 

Q. What did you sell? 
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A. At G&K, it was uniform services; and 

Nordstrom, it was clothes. 

Q. What were you hired at Brody Chemical to 

sell? 

A. Chemicals. 

Q. Did you have to be trained?  

A. Yes. 

Q. Who trained you at Brody Chemical? 

A. Matt Forsgren, primarily. 

Q. Who else helped with your training?  

A. Tammy -- Tammy Goldthorpe.  It was Price 

at the time.  

Q. Is this the first time you met Tammy 

Goldthorpe? 

A. Yes. 

Q. Did Mrs. Goldthorpe continue to train you?  

A. No.

Q. How come?

A. She left the company.  

Q. When was the next time you saw Tammy 

Goldthorpe? 

A. Several years later she came, and I 

believe the first time I saw her was at Brody -- the 

warehouse or the corporate office, just a rep meeting 

with the Utah reps.
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Q. Did you recognize her as the person who 

helped train you several years before? 

A. Uh-huh (affirmative). 

Q. What happened at that meeting?  

A. She was -- Jon introduced her, and she did 

some training about a product she was bringing with 

her. 

Q. When is the next time you remember seeing 

her after that? 

A. My next memory of her was when she trained 

all the salespeople at the national sales meeting.  

That's when all the reps came into town. 

Q. Is that the Brody Chemical national sales 

meeting? 

A. Yes.

Q. And how often is that held? 

A. Once a year. 

Q. So when was this meeting?  

A. It was in the spring of 2005, I believe. 

Q. Do you remember where that meeting was? 

A. It was in Salt Lake at a hotel by the 

airport. 

Q. So who attended this meeting?  

A. All the sales reps flew in from all over.  

And then Jon Liddiard was there, all the managers, so 
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that would be Brandy Monserette came in from Denver 

and Matt Forsgren.  And then there was some office -- 

Claire Stephenson, Richard Wagner, Collette Jacobson. 

Q. Who conducted the meeting? 

A. Jon. 

Q. Anybody else?  

A. Matt. 

Q. Was Tammy Goldthorpe introduced at this 

meeting to all the sales representatives? 

A. Yes, she was. 

Q. Who introduced her? 

A. Jon. 

Q. Was she introduced in connection with the 

Slippery Wizard product? 

A. Yes.

Q. Was it your understanding that she was the 

owner of the Slippery Wizard product? 

MR. BRAY:  Objection, form, foundation. 

A. Yes. 

Q. (BY MR. WINESETT)  Was it your 

understanding that Brody Chemical would be selling 

Tammy Goldthorpe's product?  

A. Yes. 

Q. So did you interpret this presentation 

regarding Slippery Wizard as a pretty big deal at 
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that time? 

A. Yes. 

Q. What made you think that?  

A. There was a huge need in that industry for 

that type of product, and Tammy had a presence in 

that industry, was well known; and so this was a good 

thing for us to have access to that product.  

Q. I'm placing in front of you what has been 

previously introduced as Exhibit 5.  Do you recognize 

this document?  

A. Uh-huh (affirmative).  It's a black and 

white copy of the Asphalt Release Brochure. 

Q. Does this product -- does this catalog 

include the Slippery Wizard product? 

A. Yes. 

Q. Did you have any responsibilities with 

regard to this product catalog? 

A. Yes.  I edited it.  That's why I could 

know what's in it without having to look. 

Q. Can you flip through the pages and make 

sure it's what you think it is?  

A. Yeah.  These -- this bottom thing isn't -- 

I don't remember that being there.  

MR. WINESETT:  Let the record show she's 

referring to the Bates stamp.  
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A. Have these been reduced?  I thought they 

were full-size pages.  

MR. WINESETT:  And she's referring to the 

back page of the brochure. 

Q. (BY MR. WINESETT)  Who gave you the job of 

technical editor?  

A. Claire Stephenson. 

Q. What did that job entail? 

A. I was e-mailed all of the electronic 

copies of all of the different brochures that were -- 

they were doing a whole re-marketing of all of their 

tech sheets and marketing; and so before they went to 

print, I would look at them, correct punctuation, 

grammar, any claims that were incorrect or 

exaggerated, make it professional. 

Q. Did you do that for all the Brody Chemical 

brochures at the time? 

A. Yes. 

Q. Do you remember getting this brochure in 

Exhibit 5? 

A. Uh-huh (affirmative). 

Q. Did you edit that brochure? 

A. Yes, I did. 

Q. Did you have questions regarding the 

Slippery Wizard product in that brochure? 
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A. Yes, one particular paragraph. 

Q. Who did you ask? 

A. Tammy. 

Q. Why did you ask her? 

A. Because it's her product and she would 

know.  

Q. Was it your understanding that Tammy 

Goldthorpe controlled the content of the 

advertisement material for Slippery Wizard? 

MR. WINESETT:  I've got no further 

questions.  

EXAMINATION

BY MR. BRAY: 

Q. At any time when you were employed by 

Brody did you see any written materials for Brody 

Chemical's Slippery Wizard product that referred to 

the Slippery Wizard product as Tammy Goldthorpe's 

Slippery Wizard product?  

A. No.  

Q. From your recollection of editing 

Exhibit 5, do you recall seeing any reference to 

Tammy Goldthorpe in Exhibit 5?  

A. No.  

Q. And if you look at the page that's Bates 

numbered Brody 31 on your Exhibit 5, under the 
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picture, can you read how Exhibit 5 describes the 

product?  Just read out loud the sentence.  

A. "Brody Chemical's Slippery Wizard asphalt 

release is a product specifically developed for the 

asphalt industry.  It is a blend of natural" -- 

Q. That's fine.  

MR. BRAY:  I have nothing further.  

FURTHER EXAMINATION

BY MR. WINESETT: 

Q. Are you aware of any products that Brody 

Chemical sells that aren't manufactured by Brody 

Chemical?  

A. Probably over half of what they sell is 

not manufactured by Brody Chemical.  It's either 

private labeled or brought in.  

Q. And do you know the names of those 

manufacturers?  

A. I know the names of some, but -- 

Q. Can you give me an example? 

A. Well, we had -- all of their lubricants 

and spray aerosols were manufactured by one of four 

aerosol manufacturers.  Brody Chemical doesn't 

manufacture aerosols, so they had to buy it in from 

Sprayway or CRC depending upon which aerosol you're 

talking about. 
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Q. Did the Brody Chemical catalogs that you 

would edit, did they include the names Sprayway or 

CRC in the Brody Chemical catalog? 

A. No.  Brody Chemical's marketing strategy 

was to lead the client to believe that Brody Chemical 

manufactured all of their own products.  So even our 

janitorial and laundry line that wasn't Brody's 

product said Brody Chemical on the label. 

Q. There was a private label for many -- 

that's for many of the products? 

A. Yes. 

MR. WINESETT:  Okay.  I have no further 

questions.  

(Deposition concluded at 3:40 p.m.) 
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REPORTER'S CERTIFICATE

STATE OF UTAH )
)  ss.

COUNTY OF SALT LAKE )

I, Ashley Money, Registered Professional 
Reporter and Notary Public in and for the State of 
Utah, do hereby certify:

That prior to being examined, the witness, 
NANCY AYERS, was by me duly sworn to tell the truth, 
the whole truth, and nothing but the truth; 

That said deposition was taken down by me 
in stenotype on May 20, 2013, at the place therein 
named, and was thereafter transcribed and that a true 
and correct transcription of said testimony is set 
forth in the preceding pages;

I further certify that, in accordance with 
Rule 30(e), a request having been made to review the 
transcript, a reading copy was sent to Nancy Ayers 
for the witness to read and sign under the penalty of 
perjury and then return to me for filing with Nathan 
Winesett.  

I further certify that I am not kin or 
otherwise associated with any of the parties to said 
cause of action and that I am not interested in the 
outcome thereof.

WITNESS MY HAND AND OFFICIAL SEAL this 
28th day of May, 2013.

____________________________
Ashley Money, RPR
Notary Public
Residing in Salt Lake County
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Case:  Brody Chemical versus Goldthorpe 
Opposition No.:  91/204,070 
Reporter:  Ashley Money 
Date taken:  May 20, 2013

WITNESS CERTIFICATE

I, NANCY AYERS, HEREBY DECLARE:
That I am the witness in the foregoing 

transcript; that I have read the transcript and know 
the contents thereof; that with these corrections I 
have noted this transcript truly and accurately 
reflects my testimony.

PAGE-LINE         CHANGE/CORRECTION           REASON
__________   _____________________________  _________       
__________   _____________________________  _________
__________   _____________________________  _________  
__________   _____________________________  _________  
__________   _____________________________  _________  
__________   _____________________________  _________  
__________   _____________________________  _________
__________   _____________________________  _________
__________   _____________________________  _________
__________   _____________________________  _________
__________   _____________________________  _________
__________   _____________________________  _________

_________ No corrections were made.

I, NANCY AYERS, HEREBY DECLARE UNDER THE 
PENALTIES OF PERJURY OF THE LAWS OF THE UNITED STATES 
OF AMERICA AND THE LAWS OF THE STATE OF UTAH THAT THE 
FOREGOING IS TRUE AND CORRECT.
                             

________________________ 
NANCY AYERS    

SUBSCRIBED and SWORN to this ________ day 

of _______________, 2013, at _______________________

                         _______________________          
                  Notary Public






















































